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FOREWORD 
By Hon. Guy M. Gillette 


Protection of America’s internal security and liberty today is a 
matter of concern not only to the people of our own country but to 
friends of freedom throughout the world. ‘'Totalitarian aggression is 
many-pronged, attacking from within and from without a nation’s 
frontiers. As leader in the global effort for collective security against 
this aggression, the United States must protect its homefront not 
only for its own sake but also for the sake of the coalition of free 
nations with which we are associated. 


RELATED PUBLICATIONS 


The Security Affairs Subcommittee of the Senate Foreign Relations 
Committee has issued a number of publications designed to increase 
public awareness of the interrelationship between America’s foreign 
and domestic security. 

On April 19, 1953, the subcommittee published a study entitled 
“Adequacy of United States Laws With Respect to Offenses Against 
National Security.” Its 28 pages described various loopholes in 
existing security laws, stressing, among others, problems arising out 
of international law, such as in extradition treaties, immunity of 
employees of international organizations, and diplomatic immunity. 

On April 28, 1953, the subcommittee issued a 24-page print entitled 
“Restrictions on Diplomatic Personnel by and From Iron Curtain 
Countries.” 

On May 1, 1953, the chairman of the Foreign Relations Committee 
and of this subcommittee, Senator Alexander Wiley, secured Senate 
consent for publication of the Internal Security Manual (S. Doc. No. 
47). Its 285 pages embrace all Federal statutes, Executive orders 
and congressional resolutions relating to the internal security of the 
United States. 

To supplement this last-named publication and render it even more 
useful to Members of Congress, the legal profession, and other in- 
terested citizens, I requested the Library of Congress to prepare a 
compendium of leading cases arising out of constitutional and stat- 
utory law in the broad field covering treason, sedition, sabotage, 
espionage, trading with the enemy, and security in government and 
industry. The results of the Library’s work are contained in this 
document. 

LIBERTY AND SECURITY 


In recent years, under the impact of international communism, two 
contrasting fears have arisen concerning our free society: one a fear 
that in our zeal to combat the foreign-inspired Communist conspiracy 
we may depart from our traditions of constitutional liberty; the other 
a fear that existing legal protections against espionage, sabotage, and 
treason may prove inadequate. 
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These fears are not confined within our own borders. Questions 
are often raised abroad as to whether the United States, in its deter- 
mination to stamp out subversion, will remain true to its constitu- 
tional principles. Frequently these doubts arise in the minds of 
friends of America who are faced with puzzling, and even disturbing, 
news reports of trends and events in this country. However, much of 
the uneasiness that has been spread abroad on this subject is by no 
means the result of a bona fide concern among friendly critics for the 
preservation of American liberties; rather, it is the product of malicious 
Communist exaggeration and distortion. The forest is deliberately 
obscured by spotlighting a relatively small number of prominent trees. 

As the present document demonstrates, the Government under 
which we live remains, as it has always been, a government of law, not 
of men; and our Constitution remains the fortress of our individual 
freedom. Our judicial system stands as a bulwark of the people’s 
freedom, while at the same time permitting the Nation to assure its 
own self-preservation 

The courts continue, as in the past, to strike down convictions, 
legislative enactments, and executive decisions which they judge 
violative of the constitutional liberties of the people. At the same 
time, as in the affirmation of the constitutionality of the Smith Act, 
the courts demonstrate that our system is far from powerless to deal 
with those who would undermine it from within. 


JUDICIAL REVIEW 


The independent and coequal status of the judicial branch of our 
Government is in itself a fundamental protection of the rights of the 
people. 

A cornerstone of American constitutionalism is the power of judicial 
review of acts of Congress and of the Executive. That cornerstone, 
as students of American history well know, was laid down by Chief 
Justice Marshall in the famous case of Marbury v. Madison in Febru- 
ary 1803 in which he declared: 
the particular phraseology of the Constitution * * * confirms and strengthens 
the principle, supposed to be essential to all written constitutions, that a law 
repugnant to the Constitution is void; and that courts, as well as other depart- 
ments (of government) are bound by that instrument. 

No one can read the record herein of the judicial decisions which 
followed without being impressed by the skill and patience with which 
the courts have carried forward the unending process of adaptation 
to changing times while retaining the original basic guaranties. 

A notable example was the famous decision of Schenck v. U. S., 
involving the Espionage Act of 1917. In that great landmark, de- 
scribed on page 28, Mr. Justice Holmes, affirming a conviction as not 
being violative of constitutional freedom of speech, stated in a well- 
known passage: 

The most stringent protection of free speech would not protect the man in 
falsely shouting “‘fire’’ in a theater and causing a panic. * * * The question in 
every case is Whether the words are used in such circumstances and are of such a 
nature as to create a clear and present danger that they will bring about the sub- 
stantive evils that Congress has aright to prevent. It is a question of proximity and 
degree (249 U. S. 47, 51-52—1919). 

In succeeding cases the court has both elaborated and limited the 
concept of ‘clear and present danger.”’ 
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SECURITY OF THE FREE NATIONS 


The United States, by undertaking a worldwide effort for collective 
security, has committed itself to the defense of numerous far-flung 
areas and nations against aggression. Clearly, the success of this vast 
enterprise will depend in large part on the degree to which the nations 
of the free world vigilantly defend their own internal as well as 
external security. 

The legal safeguards which our country has established for its own 
protection constitute one major contribution to solving this most 
complex dilemma of free government: how in time of crisis to balance 
security with liberty so as to preserve both. 

A review of this document should leave the reader with heightened 
appreciation of the constructive interplay among the three separate 
and coequal branches of our Government in coping with the problem 
of domestic security, and also with renewed respect for the rich body 
of precedent by which our courts have helped fill in the outlines of 
constitutional provision, acts of Congress, and Executive decisions. 
Many of the majority and minority opinions summarized in this com- 
pilation mark great milestones in American jurisprudence. 

Today the United States has a substantial body of law in the field 
of internal security, the effectiveness of which, of course, depends on 
its faithful implementation. While the body of law and interpretation 
is large and impressive, changing problems of security require constant 
revaluation of the adequacy and effectiveness of existing statutes. 

America seeks, in the words of the Father of our Country, to “raise 
a standard to which the wise and the honest may repair’’—a standard 
by no means purely of material well-being, industry, agriculture, arts 
and science, but a standard of government by, for, and of free men, 
whose freedom is protected by constitutional guaranty and due 
process of law. 

It is in the hope that a clearer understanding may be reached by 
our own people and by our friends abroad of this high standard which 
America has set itself that this document is presented 

My appreciation and thanks go to Arthur M. Stillman and Frederick 
R. Arner of the American Law Division of the Library of Congress 
for the splendid work they have done in compiling this survey. 

Guy M. Gruuerre. 

SEPTEMBER 3, 1954. 








FEDERAL CASE LAW CONCERNING THE SECURITY 
OF THE UNITED STATES 


INTRODUCTION BY LIBRARY OF CONGRESS 


The problem of making the Nation secure from subversion from 
within has been a recurring one in our history. Abraham Lincoln 
recognized its complexities when he wrote: 

Is there, in all republics, this inherent and fatal weakness? Must a govern- 

ment, of necessity, be too strong for the liberties of its own people or too weak 
to maintain its own existence? ! 
Crimes against the existence of government were recognized by the 
Founding Fathers who incorporated a definition of treason into the 
Constitution. The power of Congress to attach criminal penalties 
to other acts that imperil our security was recognized by the Supreme 
Court in the early days of the Republic. 

This study is an examination of the cases arising under the statutes 
enacted to protect and secure the Government of the United States 
from its actual and potential enemies. The constitutional problems 
of the crime of treason are brought out by a commentary on trials 
and appeals arising over a span of 158 years. The case law on sedi- 
tion, sabotage, espionage and “trading with the enemy” is covered 
in this analysis, as are those cases arising under various statutes for 
the registration of subversive groups and individuals. A discussion 
of the cases dealing with the statutory requirements for a non-Com- 
munist oath for certain officers of unions is included and a section is 
devoted to the cases that have resulted from the Government’s 
employee loyalty programs, 

Not all the cases, however, which are associated with subversive 
activity come within the scope of the study. The prosecutions of 
Alger Hiss* and William Remington‘ are examples of cases which 
are excluded because the statute upon which they were based was 
not aimed primarily at the problem of national security. On the 
same theory, the cases of employees who were prosecuted for making 
fraudulent statements in applying for government employment are 
excluded, even though the false statements were in regard to past 
membership in the Communist Party.2 The contempt of Congress 
cases for refusal to testify as to alleged subversive activities are ex- 
cluded on the same rationale.® 





|! Message to Congress on July 4, 1861. 6 Richardson, Messages and Papers of the Presidents, p. 23. 

2 Fx Parte Bollman (1897) 4 Cranch. 75, 126 

3 United States v. Hise (1959) 185 F. 2d 822, cert. den. 349 U. 8. 948 (1951) 

4 United States v. Remington, conviction affirmed in 22 L. W. 2236 (November 24, 1953), cert. den. 22 L. 
W. 3206 (1954). 

5’ See Marzani v. United States (1948) 168 F. 2d 133, affirmed by an equally divided court, 335 U. 8. 805 
(1948), affirmed on reargument, 336 U. 8. 922 (1949). 

6 See United States v. Dennis (1947) 72 F. Supp. 417; Barsky v. United States (1948) 167 F. 2d 241; United 
States v. Fitzpatrick (1951) 96 F. Supp. 491; United States v. Emspak (1951) 95 F. Supp. 1012; United States v. 
Josephson (1947) 165 F. 2d 82; United States v. Bryan (1950) 339 U.S. 323. These cases deal with the scope of 
congressional investigations and rights of witnesses under the fifth amendment. 
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There has been no attempt to include cases arising under the law 
of war, or the Uniform Code of Military Justice or previous congres- 
sional enactments of military and naval law.’ Similarly, the cases 
involving the imposition and application of martial law are not dis- 


cussed * or the cases involving the detention of individuals of Japanese 
extraction during World War II.° 





’ See Er Parte Quirin (1942) 317 U. 8.1 
missi 
For prosecutions of others connected with this operation see sections on Treason and Trading with the 
Enemy 
* See Er Parte Milligan (1866) 71 
* Flirahayashi v. United States (1 
Endo (1944) 322 U. 8, 283. 


review by the Supreme Court of the conviction by a military com- 
n of the German saboteurs who were landed by submarine in the United States during World War II. 


U.S. 2; Duncan v. Kahanamoku (1946) 327 U. S. 304 
943) 320 U. 8. 81; Korematsu v. United States (1944) 323 U.S. 214; Er Parte 
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SURVEY OF FEDERAL CASE LAW CONCERNING THE 
SECURITY OF THE UNITED STATES 


I. TREASON 


The crime of treason against the United States is covered by article 
3, section 3 of the Constitution. Clause 1 defines it as follows: 

Treason against the United States shall consist only in levying War against 
chem, or in adhering to their Enemies, giving them Aid and Comfort. No person 
shall be convicted of Treason unless on the Testimony of two Witnesses to the 
same overt Act, or on Confession in open Court. 


And clause 2 states: 


That Congress shall have the power to declare the Punishment of Treason, but 
no Attainder of Treason shall work corruption of blood, or Forfeiture except during 
the Life of the Person attained. 


Treason is the only crime defined by the Constitution and the defini- 
tion is exclusive. The Supreme Court recently stated: 

But no matter the reach of the legislative power in defining the other crimes, 
the constitutional requirements for treason remain the same. The crime of 
treason can be taken out of the Constitution by the processes of amendment; but 
there is no other way to modify or alter it.! 


The First Congress implemented the constitutional provision by 
the act of April 30, 1790.2. This provision, without substantial change 
to language, was carried forward into section 5331 of the Revised 
Statutes and into section 1 of the Criminal Code (35 Stat. 1088) and 
is now found in section 2381 of title 18, United States Code. 

It should be noted at the outset that the constitutional and statutory 
definitions of treason are phrased in disjunctive. Thus, if a person 
either levies war against the United States or adheres to its enemies, 
giving them aid and comfort, and commits an overt act to that end 
which is witnessed and testified to by two people, he may be convicted 
of treason. These are simple words but they have caused much 
judicial soul-searching. Justice Jackson has written: 

The framer’s effort to compress into two sentences the law of one of the most 
intricate of crimes gives a superficial appearance of clarity and simplicity which 
proves illusory when it is put to practical application.® 

The cases which follow have been broken down into three general 
categories: those concerned with (1) the levying of war against the 
United States—the use of force against the Government itself; (2) the 
constructive levying of war against the United States—the use of 
force or intimidation in opposition to a single statute; and (3) the 
adherence to the enemies of the United States, giving them aid and 
comfort. Within each category the cases have been treated chrono- 
logically to show the development of the law of treason in the United 
States. 





1 Douglas J., Kawakita v. United States (1952) 343 U.S. 717, 741 


2 The act provided that “if any person or persons, owing allegiance to the United States ef America, shall 
levy war against them, or shall adhere to their enemies, giving them sid and comfort within the United 
States or elsewhere, and shall be thereof convicted, on confession in open court, or on the testimony of two 
witnesses to the same overt act of treason whereof he or th« sll stanai te uc person or persons shall 
be adjudged guiltv of treason against the United States, and shall suffer ceat Stat. 112 


3 Cramer v. United States (194 325 U.S. 1, 46 








6 FEDERAL CASE LAW CONCERNING SECURITY OF UNITED STATES 
A. LEVYING WAR AGAINST THE UNITED STATES 
1. THE BURR CONSPIRACY 
Ex parte Bollman 


The only treason case to reach the Supreme Court in the first 156 
years of the Constitution arose upon an application for writ of habeas 
corpus by two of the leaders of Aaron Burr’s abortive attempt to set 
up a separate nation in the Southwest. The leaders, Bollman and 
Swarthout, had been arrested and were committed on the basis of 
certain affidavits in regard to an expedition against New Orleans. 
Chief Justice Marshall declared that since the affidavits showed only 
a conspiracy to levy war they would be insufficient to sustain a charge 
of treason. Speaking for the Court, he stated: 


To constitute that specific crime for which the prisoners now before the court 


have been committed, war must be actually levied against the United States. 
However flagitious may be the crime of conspiring to subvert by force the govern- 
ment of our country, such cons piracy is not treason. Toe Onspire to levy war, 
and actually levy war, are Cistinct offenses. The first must be brought into open 


action by assemblage of men for a purpose treasonable in itself, or the fact of 
levying war cannot have been committed * * *.4 


The Chief Justice pointed out that the court did not mean to say a 
person who has not appeared in arms against the country could not be 
guilty of treason. On the contrary, he declared: 


he 


if war be actually levied, that is, if a body of men be actually assembled 
for the purpose of effecting by force a treasonable purpose, all those who perform 
any part, however minute, or however remote from the scene of action, and who 
are actually leagued in the general conspiracy, are to be considered as traitors. 

In ordering the release of Bollman and Swarthout, he concluded: 

* * * Tn the case now before the court, a design to overturn the government of 
the United States in New Orleans by force, would have been unquestionably a 
design which, if carried into execution, would have been treason, and the assem- 
blage of a body of men for the purpose of carrying it into execution would amount 
to levying of war against the United States; but no conspiracy for this object, no 
enlisting of men to effect it, would be an actual levying of war.' 


The Burr Case 


Marshall had not heard the last of the Burr conspiracy. After a 
few months of legal maneuvering, Burr was indicted and brought to 
trial. The gist of the indictment was that he had levied war against 
the United States and set forth as the overt act the assemblage of 
armed men on Blennerhassett’s Island in the Ohio River. Justice 
Marshall, sitting with District Judge Griffin, noted that there was no 
evidence that Burr was present with these men. Therefore, the Chief 
Justice went on to say, the guilt of Burr could not be predicated on 
the guilt of the assemblage and he could only be convicted upon proof 
of his procurement of the armed force. Marshall declared: 

His guilt, then, consists in procuring the assemblage, and upon this fact depends 
his criminality * * * In the general, to charge any individual with the guilt of 
an assemblage, the fact of his presence must be proved; it constitutes an essential 
part of the overt act. If, then, the procurement be substituted in the place of 
presence, does it not also constitute an essential part of the overt act? 

4 Er parte Bollman (1807) 4 Cranch, 75, 125 

ea 126, 

a 127 

7[ td States v. Burr (1807) 25 Fed. Cas. 2, 55, 175, Nos, 14,692a, 14,693 
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Marshall granted a motion to arrest further evidence as to the trans- 
action on the island on the ground that it was merely corroborative 
and incompetent until the overt act was proved. The prosecution 
did not have the requisite witnesses to the procurement of the assem- 
blage. The Chief Justice then, in effect, directed a verdict for failure 
to prove an overt act. 


2. THE CIVIL WAR-—INSURRECTION AND REBELLION AS TREASON 


There were surprisingly few cases of treason for levying war as 

a result of the Civil War and the basic question of whether southern 
participants could be convicted of treason has never been decided by 
what could be termed controlling authority. 

Prosecutions during the war 

In 1861, Griener was arrested for treason in levying war for his 
participation, as a member of a company of Georgia militia, in the 
capture of a Federal fort. He was brought before a district court in 
Pennsylvania for a preliminary hearing. The judge decided that 
there was enough ev ide ‘nce to hold Griener but released him on $10,000 
bond until he could be tried in the district of his offense.’ 


The Greathouse case 


A group of men, who had received a letter of marque from the Con- 
federate States, were apprehended in 1863 after they had fitted out a 
vessel for privateering on Union shipping and were in the process of 
leaving San Francisco Harbor. They were indicted under the act of 
July 17, 1862 (12 Stat. 589). Asa treason statute, this act was unique 
and troublesome. It appeared to prescribe different punishment for 
different types of treason and its second section was phrased in terms 
of insurrection and rebellion rather than the constitutional definition 
of treason.’ Justice Field presided at the trial and stated in his 
charge to the jury that the act’s legislative history showed that it was 
a treason statute and the defendants were entitle cd to the procedural 
protection allowed parties accused of treason." He said the de- 
fendants could not be convicted for ‘‘adhering to their enemies, giving 
them aid and comfort”’ because the word ‘‘enemies”’ would not include 
rebels in an insurre ction against their own government. ‘An enemy,’ 
Field said, “is always the subject of a foreign power who owes no al- 
legiance to our government or country.’"' He went on to say that 


—$—— 


8 United States v. Griener (1861) 26 Fed. Cas No. 15 

» Sec. 1 provided a pynishment for treason ag inst the 1 Inite i States—death or imprisonment for not less 
than 5 years and a fine of not less than $19,000 See 2 stated “that if any person shall hereafter incite, set on 
foot, assist, or shall engage in * * * or give aid and comfort to * * * any insurrection or rebellion against 


the authority of the United States * * * such person shall be punished by in 
exceeding ten years, or by a fine not exceeding $10,000 
Field concluded that Congress intended, ‘1. To preserve the act of 1799, whiel 


iprisonment for a period not 


prescribes the pens uty 











of death, in force for the prosecution and punishment of offenses committed previous to July 17, 1862, unk 
parties aceused are convicted under the act of the latter for subsequent offenses; 2. To punish treas n there 
after committed with death, or fine and imprisonment, in the discretion of the court, unless the treason con- 
sist in engaging in or assisting a rebellion against the authority of the United States, or the laws thereof, in 
which event the death penalty is to be abandoned and the less penalty inflicted’’ ( United States v. Great 
house (1853) 26 Fed. Cas. 18, 22, No. 15,254 However, subse a cations of the law have established 
part of the statute under a senarate section, entitled Insurrection and rebelli Sec. 2 of the July 17, 1862 
Act became sec. 5334 of the Revised Statutes and is found today in see, 2388 of title 18, U. 8. Code. It is to 
he presumed that today the procedural safeguar eason prosecutions would not be applicat to the 
crime of Insurrection and rebellion There hav een no prosecutions of consequence under these sections 
since the Civil War. See United States v. Lagnason (104) 3 Philipp. 472 as another illustration of the 


difficulties in applying this statute. 
Nl (United States v. Greathouse, supra., Pp. 22. 
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the defendants could be convicted for levying war. If the traitorous 
intent was present, Field said, the purchasing and furnishing the ship 
would constitute sufficient overt acts. He declared that it was not 
essential that the enterprise be successful and actually render assist- 
ance to the Confederacy. Justice Field bypassed the argument that 
the Confederate States had achieved the status of a recognized bel- 
ligerant and the wartime activity of their people could not be the 
basis for treason by saying: 

But even if full belligerent rights had been conceded to the Confederate States, 
such rights could not be invoked for the protection of persons entering within 
the limits of the states which have never seceded, and secretly getting up 
hostile expeditions against our government and its authority and laws.” 

The defendants were found guilty, One was subsequently pardoned 
and the others were released upon taking an oath of allegiance and 
given bond for their future good behavior. 


b. Prosecutions after the war 
Jefferson Davis 


The Civil War treason case which would have had the most sig- 
nificance never got to a jury. Jefferson Davis was captured by 
Union troops in May 1865. He was indicted for treason in the Dis- 
trict of Columbia, but the Government decided that it would be 
wiser to indict and try him in Virginia. Chief Justice Chase was 
reluctant to hold court in an area which was still under martial law; 
so it was not until the spring of 1868 that Davis was indicted by a 
grand jury in Virginia for levying war against the United States. 
U pon the opening of the trial be fore Chief Justice Chase and District 
Judge Underwood, counsel for Davis moved to quash the indict- 
ment. The motion was based on the 14th amendment which had 
just been ratified by the requisite number of States. The amend- 
ment provided that anyone who had taken an oath to support the 
Constitution and afterward had engaged in insurrection or rebellion 
against it would be barred from certain offices. Jefferson Davis had 
taken the oath as a Member of Congress. His counsel argued that 
this punishment was exclusive and operated to exempt such a person 
from subsequent prosecution for treason. After extensive argument, 
the Chief Justice was of the opinion that the 14th amendment did 
bar any further proceedings, but Judge Underwood was of a contrary 
opinion." The disagreement was certified to the Supreme Court. 
Before any further action was taken, the Government had the case 
dismissed from the docket. 


The amnesty proclamation 


On December 25, 1868, President Johnson issued a proclamation 
of amnesty. It proclaimed 


unconditionally, and without reservation, to all and to every person who directly 
or indirectly participated in the late insurrection or rebe llion, a full pardon and 
amnesty for the offense of treason against the United States * * * 14 


Ibid, pp. 25-26. See also, United States v. Cathcart and Parmenter (1864) 25 Fed. Cas. 344, No. 15254. 
Argument that the seceding ordinances abrogated the Constitution and released « tizer 
from obligations to the United States was rejected by District Judge Leavitt in denying 
indictment for treasor : 

1 Case of Jefferson Davis (1868) 7 Fed. Cas. 63, No. 3621a 


s of those States 
motion to quash 
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This signaled the end of treason prosecutions arising out of activities 
during the Civil War.'® 


3. THE PHILIPPINE INSURRECTIONS 


The final group of cases on levying war were tried in the Philippine 
Islands a few years after the Spanish-American war. A soldier of the 
Philippine Constabulary, Magtibay, deserted and joined a rebel force 
at large in the islands. He was captured and indicted for treason for 
levying war against the Philippine government and the United States. 
He was convicted in lower court on “confession in open court,’ the 
rarely used alternative to proof by two witnesses of an overt act 
Upon review in the Supreme Court of the Philippines, Justice Willard 
said this ‘‘confession”’ would not be sufficient to sustain the conviction 
Magtibay had tried to explain his actions rather than confess and this, 
he said, was not within the meaning of the statute. Willard declared: 


The confession there mentioned means a confession of guilt The section 
cannot be extended so as to include admissions of facts made by him in giving 
his testimony after a plea of not guilty, from which admissions of his guilt can 
be inferred. The evidence required by the act of Congress does not appear in 


this case.! 


The second case involved a soldier, De los Reyes, who had accepted 
a commission as an officer in a revolutionary force but had done 
nothing more. In reversing the lower court and ordering his release, 
Justice McDonough held that under the circumstances accepting 
such a commission could not be considered an overt act of treason. 
He stated: 

The state of affairs disclosed by the evidence—the playing of the game of 
government, like children, the secretaries and the colonel and captains, the 
pictures of flags and seals and commission all on paper, for the purpose of duping 
and misleading the ignorant and the vicious—should not be dignified by the name 
of treason." 

The last case involved a levying of war by the use of armed force 
against the Government. Lagnason was the leader of a rebel band 
whose purpose was to set up an independent government. The band 
had attacked a village and had shot it out with the Constabulary with 
22 deaths as a result. He was indicted under section 1 of Act No. 292 
of the Philippine Commission which followed closely the constitutional 
definition of treason. Another section of the same act had incor- 
porated the insurrection and rebellion section of the Revised Statutes 
which was derived from the Civil War ‘‘treason’’ statute. The 
defendant maintained that his crime came under this latter section 
Lagnason was convicted under the first section and sentenced to die 
Upon review, Justice Willard of the Philippine Supreme Court adopted 
Justice Field’s interpretation of the legislative history of the Civil 
War statute in the Greathouse ‘case.'* However, he commuted 








‘There were a number of civil cases in the Reconstruction period which dealt indirectly with treasor 
during the war Che Supreme Court held that an action would not lie for the price of goods sold to the 
Confederate States. Justice Bradley stated: ‘He who, being bound by his allegiance to a government, 
sells goods to the agent of an armed combination to overthrow that government, knowing that the pur- 
chaser buys them for that treasonable purpose is himself guilty of treason or a misprision thereof’ The 
defendant, he said, could not stand on the ‘“‘nice metaphysical distinction” that he sold the goods merely 
for profit and not to aid the rebellion (J/anauer v. Doane (1871) 12 Wall. 342, 347 See also Sprott v. United 
States (1874) 20 Wall. 480 Ihe Court stated in Carlisle v. United States 73) 16 Wall. 147, a case involving 
the attempt of British subjects to recover compensation for property seized during the war, that aliens 
while domiciled in*the United States owe a temporary allegiance to this country and may be punished 


for treason if there is no treaty stipulation to the contrary 
6 United States v. Magtibay (1903) 2 Philipp. 703, 705 
’ United States v. De los Reyes (1904) 3 P 
§ See note 10 


49283—54 3 
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Lagnason’s sentence to 10 years and a fine of $10,000 which came 
within the limits set for insurrection and rebellion. Justice MeDon- 
ough, in a concurring opinion, approved the reduction of the sentence 
but stated 

that section 3 of Act No. 292 was intended to cover the crime of insurrection as 


distinguished from treason, and that the defendant should be punished pursuant 
to the provisions of section 3 * * * for the crime of insurrection." 


B. OPPOSITION TO A STATUTE BY FORCE OR INTIMIDATION AS 
TREASON IN LEVYING WAR—CONSTRUCTIVE LEVYING OF WAR 


1. THE ‘“‘WHISKEY REBELLION”’ 


In western Pennsylvania in 1794 there had been an uprising follow- 
ing the levy of a tax of 7 cents a gallon on whiskey, the area’s main 
source of revenue. The ‘‘Whiskey Rebellion” resulted in the first 
judicial interpretation of treason under the Constitution. One Vigol 
was indicted for levying war against the United States. The evidence 
showed that the defendant was a member of an armed band which 
attacked the house of a tax collection official, captured his official 
papers, and extorted an oath from him that he would never again 
participate in the execution of the revenue statute. Justice Paterson 
charged the jury that Vigol’s intent was clear—to interfere with the 
operations of tax officers and render an act of Congress null and void— 
and the defendant’s actions, coupled with such intent, consummated 
high treason under the Constitution.” 

Another participant in the rebellion, Mitchell, was indicted for sim- 
ilar activities. Justice Paterson reiterated his charge in the Vigol case 
but emphasized that the indignities heaped upon the tax official, among 
them burning of his house, were of a public nature in that he suffered 
them as a result of his administration of an unpopular statute and not 
because of his personal characteristics.” 

Both Vigol and Mitchell were found guilty but were subsequently 
pardoned by President Washington. Eventually, the President granted 
a general amnesty to all insurgents who were objects of pending 
prosecutions. 

2. THE “NORTHAMPTON REBELLION” 


In 1799 Pennsylvania was the scene of another insurrection. In 
this instance, a number of inhabitants of Bucks and Northampton 
Counties manifested extreme dislike for an act of Congress of 1798 
which imposed a tax on property. John Fries, one of the leaders of 
the uprising, was indicted for his participation in an armed band which 
had interfered with certain tax officials and, by intimidation, rescued 
prisoners from a United States marshal. Judge Peters and Justice 
Iredell charged that it was treason in levying war against the United 
States for persons by force and intimidation to prevent the execution 
of a general law of the United States. But, Judge Peters reminded 
the jury, the force must be exerted for a general or public purpose 
and not merely to interfere with the collection of a particular levy or 
the activities of a particular assessor. The jury found the defendant 
guilty but a motion for a new trial was granted.” Justice Chase sat 


—$——$———_—_—— 


United States v. Lagnason (1904) 3 Philipp. 472, 483 
7 ted States v. 1 ’ 1795) 28 Fed. Cas. 376, No. 16,621. 
United States v. Mitchell (1795) 26 Fed Cas. 1,277, No. 15,788 


22 Case of Fries (1799, 1800) 9 Fed. ¢ . 826, 924 Nos. 5,126, 5,127 
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on the second trial * and Fries was again convicted. Later Fries was 
pardoned by President Adams, as were the others in the uprising who 
were indicted for treason or obstructing justice. 


8. OPPOSITION TO THE EMBARGO LAW 


A case in 1808 gives us an example of opposition to governmental 
authority by considerable force but of a private or personal nature and, 
thus, not treason against the United States. A raft of timber bound 
for Canada was seized by a government official in executing the em- 
bargo laws. The evidence indicated that the owner offered a reward 
for its delivery in Canada. The defendant, Hoxie, assembled a 
company of 60 armed men, seized the raft which was guarded by 
United States soldiers, and took it to Canada, exchanging shots with 
the Army in the process. Justice Livingston charged the jury: 

On which of the precedents cited do they rely for our support, or expect us to 
decide, that an opposition to law, so feeble, so transitory, so free from every traitor- 
ous intention, so destitute of every appearance of war, and so evide ntly calculated 
for the sole purpose of private gain, was making war against the United States? 
In what can we discover the treasonable mind, which common sense, as well as 
all the authorities, tell us, is of the very essence of this offence? *4 
The prosecution had cited the charges to the juries in the Mitchell 
and Fries cases but Justice Livingston said ‘‘there was hardly a feature 
of resemblance” between this disturbance and the insurrections of 
1794 and 1799. In the latter, he stated, the acts were intended to 
threaten the existence of government and to intimidate the legislature. 
Only when the intention is universal or general, as to effect some object 
of public nature, will it be treason, he declared. It is perhaps signifi- 
cant that in his closing words Justice Livingston quotes Lord Hale 
as saying: “We cannot be too wary in multiplyi ing constructive 
treasons, for we know not where they will end.” * The jury found 
the defendant not guilty. 


4. OPPOSITION TO THE ‘“‘FUGITIVE SLAVE LAW” 


Enforcement of the fugitive slave law of 1850 resulted in another 
prosecution for treason. An armed group of runaway slaves killed 
their master and injured others, including a United States marshal, 
who were trying to capture them. Hanway had refused the marshal’s 
request for assistance and had stood by while the slave owner was 
murdered. There was conflicting testimony as to Hanway’s involve- 
ment in the antislavery movement in the area. Justice Grier stated 
in his charge: 

The conspiracy and the insurrection with it must be to effect something of a 
public nature, to overthrow the government, or to nullify some law of the United 
States, and totally hinder its execution, or compel its repeal * * *, It is true 
that constructively they may be said to resist the execution of the fugitive slave 
laws, and the anti-renters the execution laws. ‘Their insurrection, their violence, 
however great their numbers may be, so long as it is merely to obtain some personal 
or private end of their own cannot be called levying war. Alexander the Great 
may be classed with robbers by moralists, but still the political distinction will 











33 Justice Chase’s conduct at this trial became the basis for his first article of impeachment. He was 
tried before the Senate in 1805. Chase had given his opinion as to the law before counsel for the defendant 
were permitted to make their argument. He maintained that the law w ettld by the frst trial of Fries 
and by previous cases. Asa result of tl wtion, counsel for defendant withdrew from the case 

4 United States v. Hoxie (1808) 26 Fed. Cas. 397, 399, 400, No. 15,407. 


35 Ibid., p. 403, 
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remain between war and robbery. One is public and national, the other private 


and personal.?6 


He went on to say that he did not think that the transaction the 
defendant was charged as being connected with rose to the dignity of 
treason as a levying of war. The defendant was acquitted by the 


yury 
( ADHERING TO THE ENEMY, GIVING THEM AID AND COMFORT 


In contrast to the diminishing treason prosecutions for levying 
war, the use of the second clause in the constitutional definition has 
increased in our recent history. The reason for this is inherent in the 
clause itself and the nature of our times. Justice Field explained in 
the Greathouse case *’ that ‘‘enemies’’ meant subjects of a foreign 
power in a state of open hostility to the United States. Thus, as this 
country has become increasing! eu broiled in struggles with foreien 
nations, prosecutions for treason have been based almost exclusively 
on this clause. 

1. THE WAR OF 1812 


The British invasion of Washington gave rise to two prosecutions 
for treason. Lee was indicted for treason by adhering to our enuemies, 
giving them aid and comfort, in that he described the channel of the 
Potomac to the British and tried to get them fruit and information 
as to the location of our troops. There was evidence that this was 
done to secure free passage on the river, but that he was intercepted 
before he was able to deliver the fruit and information. The Court 
held that the testimony of the woman who sold him the fruit as to 
what he said he wanted it for was admissible to show his intent to 
aid the British by this overt act. But further testimony as to his 
admissions that he had shown them the channel and had been on board 
the fleet was not admissible for these overt acts were not proved by 
two witnesses. The jury found him not guilty.” 

In the second prosecution, Hodges was indicted for treason for his 
part in persuading an American general to turn over certain prisoners 
to him for return to the British army. The English commander had 
threatened to burn the town of Upper Marlboro if they were not 
returned * * At the insistence of the district attorney, Justice 
Duval gave his opinion of the law and the facts. He stated that the 
overt act was proved by the testimony and is high treason against 
the United States. He continued: 

When the act itself amounts to treason it involves intention, and such was the 
character of this act. No threat of destruction of property will excuse or justify 
such an act; nothing but a threat of life, and that likely to be put into execution.?® 
The Maryland jury acquitted Hodges, Justice Duval to the contrary 
notwithstanding. 

The third man indicted for treason and tried for his conduct in 
the War of 1812 had been captured by a British squadron blockading 
the Delaware River. Pryor was charged with going ashore with the 


intention of procuring provisions for the enemy. He had been cap- 

% United States v. Hanway (1851) 26 Fed. Cas, 105, 128, No. 15,299; see also Sprague, D. J., charge to grand 
jury in regard to a Boston mob which had rescued a runaway slave from Government officials. (1851) 30 
Fed. Cas. 1,015, No. 18,263 

’ United States v. Creathouse, supra 

§ United States v. Lee (1814) 26 Fed. Cas. 907, No, 15,584 


* United States v. Hodges (1815) 26 Fed. Cas. 332, 334, No. 15,374 
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tured before the supplies were actually obtained. Justice Washington 
charged the jury that proof of this alone would not be treason: 

Can it be seriously urged, that if a man contemplating an adherence to the 
enemy, by supplying them with provisions, should walk towards the market-house 
to purchase, or into his own fields to slaughter whatever he might find there, but 
should, in fact, do neither one or the other of the intended acts, he has committed 


an overt act of adhering to the enemy? Certainly not All rests in intention 
merely, which our law of treason in no instance professes to punish. Carrying 
provisions tow ards the enemy, with intent to supply them, though this intention 


should be defeated on the way, would be very different from the act of going in 
search of provisions for such a purpose, and stopping short before anything was 
affected, and whilst all rested in intention.%? 

The latter example would constitute treason, he declared, only if the 
defendant had the intent of uniting with the British in acts of hostility 
against the United States. Such an intent was not proved, Justice 
Washington stated, and thus the trip to shore did not amount to the 
overt act charged. The jury found the defendant not guilty 


2. WORLD WAR I 


The two trials for treason in World War I * arose out of the activi- 
ties of a German spy ring in this country. Both men were tried in 
the southern district of New York. The differing opinions of the 
district judges on the nature and proof of the overt act should be 
noted. 

The Fricke case 


Fricke, an American citizen, was indicted for adhering to the enemy, 
rendering aid and comfort, in that he assisted a German spy in divers 
ways—giving him money, sending to Germany for money, and con- 
cealing the spy’s identity from the authorities. District Judge 
Mayer, in his charge to the jury, asserted that the Government had 
failed to prove by two witnesses, 11 out of the 16 overt acts alleged 
Of the remaining acts, which in the main were concerned with certain 
banking operations for the benefit of the spy, Judge Mayer stated: 

An overt act in itself may be a perfectly innocent act standing by itself; it must 
be in some manner in furtherance of the crime. 

* *~ * * * * * 

Where the overt act is single, continuous, and composite, made up of, or proved 
by, several circumstances, and passing through several stages, it is not necessary 
in order to satisfy the provisions of the Constitution requiring two witnesses to 
an overt act, that there should be two witnesses to each circumstance at each stage, 
as distinguished from the necessary proof of two witnesses to an act other than 
continuous and composite.*” 


Fricke was found not guilty by the jury. 
The Robir SOM CAaSé 
Robinson was indicted for his activities as a courier in the same spy 


ring. There was evidence that he had carried information between 


—_—— 


United States v. Pryor (1814) 27 Feb. Cas. 628, 630, No. 16,006 

Another treasor prosecutior nitiated in t I t if me t thy i Werner wa 
indicted for treason in adhering to the emy in that he d been an editor of anewspaper which had print 
certain material that had rendered ind comfort to the Germar efendant demurred to the indict 
ment After noting defendant’s argument that faccom pat bv no overt t other than their utter- 
ance or publication cannot be a basis for treason, Judge Dickenson said he would not announce bis dec on 
on this point before trial and upheld the indictment United States Werner (1918) 247 Fed. 7( 1m} 
ease did ge to trial, but the judge granted defendant's motion for a deferred verdict. Werner was subse- 
quently prosecuted under the Espic ge Act 


2 United States v. Fricke (1919) 259 F. 673, 677 
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agents in the United States and certain German officials in Rotterdam. 
The overt acts set forth were of certain meetings with the spies, the 
embarkation on and debarkation from a ship, and that he had agreed 
with the officials in Rotterdam to act asaspy. After the Government 
had closed its case, the defendant moved for a directed verdict. 
District Judge Learned Hand, in granting the motion, declared that 
none of the overt acts alleged by the Government were proved by 
two witnesses. He declared: 

* * * it is necessary to produce two direct witnesses to the whole overt act. 
It may be possible to piece bits together of the overt act, but, if so, each bit must 
have the support of two oaths; on that I say nothing. In the case of none of 
the overt acts at bar was the necessary evidence produced.® 
Judge Hand had his doubts about the sufficiency of those overt acts 
which were innocent on their face, even if they had been proved by 
two witnesses. His dictum is as follows: 

Nevertheless a question may indeed be raised whether the prosecution may 
lay as an overt act a step taken in execution of the traitorous design, innocent in 
itself, and getting its treasonable character only from some covert and undeclared 
intent * * *. Lord Reading in his charge in Casement’s Case uses language 
which accords with my understanding: ‘Overt acts are such acts as manifest a 
criminal intention and tend towards the accomplishment of the criminal object. 


They are acts by which the purpose is manifested and the means by which it is 
intended to be fulfilled.”’ *4 


8. WORLD WAR II 


Prior to the Second World War, only one case of treason had been 
before the Supreme Court of the United States. The following cases 
are important as indicating the law of treason as it stands tods ay in 
the United States and because they point up some of its perplexing 
problems. 


a. The Cramer case 

The first two cases were a result of the landing of the German 
saboteurs by submarine early in the War. Cramer was a naturalized 
American who was born in Germany and had fought in the German 
Army in World War I. There was considerable evidence that he was 
not in sympathy with the American war effort. He had been a close 
friend of Werner Thiel, an ardent Nazi, who had returned to Germany 
in 1941. Thiel, and seven other German soldiers, armed with ex- 
plosives to sabotage the American aluminum industry, were landed 
on the eastern coast of the United States in 1942. Thiel got in touch 
with Cramer in New York and there were two meetings of the men. 
At a second, Thiel brought his unit commander, Kerling. The meet- 
ing place was a restaurant and at least two FBI agents were always 
present. However, the agents were unable to overhear any of the 
conversation and did not notice any activity other than animated 
conversation, eating and drinking. Cramer admitted that at the 
second meeting he had received Thiel’s money belt and had put it 
in a safe deposit box. There was also evidence that Cramer knew 
that Thiel was on some type of a mission for the German Government, 

Cramer was indicted for treason in adhering to the enemy, rendering 
them aid and comfort. The prosecution had alleged 10 overt acts 
but had only submitted 3 to the jury. They related to the two 


83 United States v. Robinson (1919) 259 F. 685, 694. 
% lbid., p. 690 
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meetings and to certain falsehoods that Cramer told the FBI agents 
in trying to shield Thiel. Cramer was convicted in the district 
court and sentenced to a 45-year term and fined $10,000. The 
Circuit Court of Appeals affirmed the conviction and the Supreme 
Court granted certiorari. The case was initially argued in 1943, but 
it was not until 1945, and after reargument, that the Court reached 
a 5 to 4 decision and reversed the conviction. 


The opinion of the Court 


Justice Jackson spoke for the majority in a lengthy opinion. He 
traced the English law of treason from the enactment of “the great 
Treason Act” of 1351 up to the Revolution and examined the proceed- 
ings of the Constitutional Convention. The conclusions he drew 
from these sources were as follows: 


Historical materials aid interpretation chiefly in that they show two kinds of 
dangers against which the framers were concerned to guard the treason offense: 
(1) perversion by established authority to repress peaceful political opposition; 
and (2) conviction of the innocent as a result of perjury, passion, or inadequate 
evidence. The first danger could be diminished by closely circumscribing the 
kind of conduct which should be treason—making the constitutional definition 
exclusive, making it clear, and making the offense one not susceptible of being 
inferred from all sorts of insubordinations. The second danger lay in the manner 
of trial and was one which would be diminished mainly by procedural require- 
ments—mainly but not wholly, for the hazards of trial also would be diminished 
by confining the treason offerse to kinds of conduct susceptible of reasonably sure 
proof. The concern uppermost in the framers’ minds, that mere mental attitudes 
or expressions should not be treason, influenced both definition of the crime and 
procedure for its trial. In the proposed Constitution the first sentence cf the 
treason article undertook to define the offense; the second, to surround its trial 
with procedural safeguards.“ 


As to the crime itself, Jackson emphasized the two distinct elements 
that must be proved before conviction may be had. He declared: 


Thus the crime of treason consists of two elements: adherence to the enemy; 
and rendering him aid and comfort. A citizen intellectually or emotionally 
may favor the enemy and harbor sympathies or convictions disloval to this 
country’s policy or interest, but so long as he commits no act of aid and comfort 
to the enemy, there is no treason. On the other hand, a citizen may take actions 
which do aid and comfort the enemy—making a speech critical of government 
or opposing its measures, profiteering, striking in defense plants or essential 
work, and the hundred other things which impair our cohesion and diminish our 
strength—but if there is no adherence to the enemy in this, if there is no intent 
to betray, there is no treason. 


Justice Jackson noted that evidence of intent to betray may be drawn 
from numerous sources. It may be a natural and reasonable infer- 
ence from the overt act in its setting. 


The two witness evidence of acts accused, together with common-law evidence 
of acts of others and of facts that are not acts [he said] will help determine which 


among possible inferences as to the actor’s knowledge, motivation, or intent are 
the true ones.*” 


But in regard to the applicability and extent of the two witness rule 
to overt acts of aid and comfort themselves, Justice Jackson main- 
tained: 


* * * the protection of the two witness rule extends at least to all acts of the 
defendant which are used to draw incriminating inferences that aid and comfort 
have been given * * *. The very minimum function that an overt act must 
scaioneeenctin 

38 Cramer v. United States (1945) 325 U. 8. 1, 27-28. 
% Thid., p. 29. 
37 Tbid., p. 33. 
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perform in a treason prosecution is that it show sufficient action by the accused, 
in its setting, to sustain a finding that the accused actually gave aid and comfort 
to the enemy Every act, movement, deed, and word of the defendant charged 
to constitute treason must be supported by the testimony of two witnesses. The 
two witness principle is to interdict imputation of incriminating acts to the aecused 
by circumstantial evidence or by testimony of a single witness * * *.% 


In applying these principles to the facts of the case, Jackson noted 
that the only evidence of the overt acts by two witnesses was that 
Cramer and the saboteurs ate together and engaged in a long and 
earnest conversation. Jackson declared: 


There is no showing that Cramer gave them any information whatever of value 
to their mission or indeed that he had any to give. No effort at secrecy is shown, 
for they met in public places. Cramer furnished them no shelter, nothing that 
can be called sustenance or supplies, and there is no evidence that he gave them 
encouragement or counsel, or ever paid for their drinks.’ 

* * * * * * * 

The Government contends that outside of the overt acts, and by lesser degree 
proof, it has shown a treasonable intent on Cramer’s part in meeting and talking 
with Thiel and Kerling. But if it showed him disposed to betray, and showed 
that he had the opportunity to do so, it still has not proved in the manner required 
that he did any acts submitted to the jury as a basis for conviction which had the 
effect of betraying by giving aid and comfort. To take the intent for the deed 
would carry us back to constructive treasons.* 


Jackson concluded that two of the overt acts submitted to the jury 
were insufficient as proved." 


The dissent 


Justice Douglas, speaking for the mimority of four in ® vigorous 
dissent, believed that the majority had come to its conclusion on a 
hypothetical state of facts and had stated a rule of law on an erroneous 
interpretation of the Constitution. Of the latter, he declared, the 
fact that the FBI agents were unable to testify that Cramer had given 
the saboteurs anything of value to their mission should not bar 
further competent common-law evidence that gave meaning to the 
meetings. Justice Douglas spelled out what he considered the true 
function of the overt act in treason cases and the proper method of 
applying the two-witness requirement. He wrote: 


It is plain that the requirement of an overt act is designed to preclude punish- 
ment for treasonable plans or schemes or hopes which have never moved out of 
the realm of thought or speech. It is made a necessary ingredient of the crime‘to 
foreclose prosecutions for constructive treasons. The treasonable project is com- 
plete as a crime only when the traitorous intent has ripened into a physical and 
observable act. The act standing alone may appear to be innocent or indifferent, 
such as joining a person at a table, stepping into a boat, or carrying a parcel of 
food. That alone is insufficient. It must be established beyond a reasonable doubt 
that the act was part of a treasonable project, and done in furtherance of it. 
Its character and significance are to be judged by its place in the effectuation of 
the project. That does not mean that where the treasonable scheme involves 
several treasonable acts, and the overt act which is charged has been proved by 
two witnesses, that all the other acts which tend to show the treasonable char- 
acter of the act and the treasonable purpose with which it was committed must 
be proved by two witnesses. The Constitution does not so declare. There is no 


8 [bid., pp. 33-35. See also Untied States v. Leiner (1943) [unreported] An account of the case appears 
in Cramer’s brief. Directed verdict for defendant on failure to show sufficient intent and because overt 
act was innocent on its face. Leiner subsequently was convicted under Trading with the Enemy Act 

*Ibid., p. 37 

# Tbid., pp. 39-40 


41 Jackson expressed no opinion on the sufficiency of the third overt act submitted to the iury—the false- 
hoods told to the FBI agents This was unnecessary, he said, because the verdict was a general one He 
leclared: ‘Since it is not possible to identify the grounds on which Cramer was convicted, the verdict must 


be set aside if any of the separable acts submitted was insufficient ibid., note 45, p. 36 
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historical support for saying that the phrase ‘“‘two witnesses to the same act’’ may 
be or can be read as meaning two witnesses to all the acts involved in the treason 
able scheme of the accused * * *,# 


b. The Haupt case 


Haupt, a naturalized citizen, was born in Germany but came to 
this country in 1923. His son, Herbert, was also born in Germany and 
returned to that country in the spring of 1941. Shortly thereafter 
young Haupt entered the employ of the German Government and was 
trained as a spy and saboteur. In the spring of 1942, he was landed in 
the United States by submarine with orders to proceed to Chicago and 
obtain employment in an optical company which produced certain 
parts of the Norden bomb sight and had employed him previously 
Herbert was to gather information for transmittal to fellow saboteurs 
to enable them to conduct a more effective campaign against the in- 
stallation. There was evidence that Haupt knew that his son had 
arrived by submarine and of the nature of his mission in the United 
States. The FBI arrested Herbert Haupt 6 days after he arrived in 
Chicago. His father was taken into custody and subsequently in- 
dicted for treason in adhering to the enemy, giving them aid and 
comfort. The indictment listed 29 overt acts but only 9 were sub- 
mitted to the jury. The overt acts fell into 3 general groups: (1) Those 
concerned with Haupt’s attempt to obtain employment for his son 
in the optical plant, (2) those concerned with his harboring and shelter- 
ing his son at his apartment, and (3) those concerned with his assistance 
in purchasing a car for his son to help him in his work 

The defendant was convicted of treason. The verdict was reversed 
by the Circuit Court of Appeals. In a second trial, he was again 
convicted but this time the Circuit Court sustained his conviction 
The Supreme Court granted certiorari. 


Opinion of the Court 


Justice Jackson, speaking for the court, distinguished this case from 
the Cramer case: 


Cramer s case held that what must be proved by the testimony of two witnesses 
is a ‘sufficient’ overt act There the only proof bv two witnesses of two of the 
three overt acts submitted to the jury was that the defendant had met and talked 
with enemy agents. We did not set aside Cramer’s conviction because two wit- 
nesses did not testify to the treasonable character of his meeting with the enemy 
agents It was reversed because the Court found that the act which two witnesses 
saw could not on their testimony be said to have given assistance or comfort to 
anyone, whether it was done treacherously or not. To make a sufficient overt 
act, the Court thought it would have been necessary to assume that the meeting 
or talk was of assistance to the enemy, or to rely on other than two witness proof 
Here, on the contrary, such assumption or reliance is unnecessary— there ean be no 
question that sheltering, or helping to buy a car, or helping to get employment is 
helpful to an enemy agent, that they were of aid and comfort to Herbert Haupt in 
his mission of sabotage * * * No matter whether young Haupt’s mission was 
benign or traitorous, known or unknown to defendant, these acts were aid and 
comfort to him. In light of his mission and his instructions, they were more than 
casually useful; they were aid in steps essential to his design for treason.‘ 


The defendant maintained that “the two-witness rule’ had not been 
complied with in proof of the overt acts concerning the apartment 





and the purchase of the car. In regard to the former, Justice Jackson 
42 [hbid., p. 61. 
* Flaupt v. United States (1947) 330 U. S. 631, 635. In Stephan vy. United States (1943) 133 F. 2nd 87, cert 
den. 318 U. 8. 78, defendant’s conviction for treason in aid ind harboring an escaped German POW was 
upheld. The overt acts were sufficient, though innocent upon their face 


49283—54 4 
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pointed out that the FBI had at least two agents noting the arrivals 
and departures of Herbert Haupt from the apartment building during 
his entire stay with his parents. Jackson declared that young Haupt’s 
presence in the building was made possible by the father and that the 
two-witness requirement had been complied with in regard to the overt 
acts of harboring and sheltering. 

The second disputed overt act was proved by the testimony of a 
salesman and sales manager of an automobile agency and involved a 
transaction that had taken 2 days to consummate. The salesman 
had played the primary role in the sale, but the crucial part of the 
testimony was that of the sales manager as to the second visit of the 
Haupts. The manager testified as to their general presence at the 
agency and that he had received the money that was put down on 
the car. Commenting on the sufficiency of this testimony and ap- 
proving the trial court’s submission of this overt act to the jury, 
Jackson declared: 

The Constitution requires testimony to the alleged overt act and is not satisfied 
by testimony to some separate act from which it can be inferred that the charged 
act took place. And while two witnesses must testify to the same act, it is not 
required that their testimony be identical. Most overt acts are not single, sepa- 
rable acts, but are combinations of acts or courses of conduct made up of several 
elements. It is not easy to set by metes and bounds the permissible latitude 
between the testimony of the two required witnesses. It is perhaps easier to say 
on which side of the line a given case belongs than to draw a line that will separate 
all permissible disparities from forbidden ones. * * * 4 

The defendant advanced the argument the elder Haupt was acting 
through motives of parental devotion * and that there was insufficient 
proof of adherence to the enemy. Jackson stated that these were jury 
questions and there was sufficient evidence of his lack of sympathy 
with our war effort to support their finding. 


Douglas’ concurrence 


Justice Douglas concurred but was not convinced that the overt 
acts in the Haupt case differed materially from those in the Cramer 
case. He implied that the Court had adopted his dissent in the latter: 

The Cramer case departed from those rules when it held that ‘‘The two-witness 
principle is to interdict imputation of incriminating acts to the accused by cir- 
cumstantial evidence or by the testimony of a single witness” (325 U. 8. p. 35). 
The present decision is truer to the constitutional definition of treason when it 
forsakes that test and holds that an act, quite innocent on its face, does not need 
two witnesses to be transformed into an incriminating one.‘ 


c. The Kawakita case 


Kawakita was a national of both Japan and the United States. He 
was born in this country of parents who were citizens of Japan. 
Kawakita and his father went to Japan in 1939 to visit relatives. His 
father returned but he remained to attend school. In April 1941, he 
renewed his passport and took an oath of allegiance to the United 
States. He finished his schooling in 1943, but it was impossible for 
him to return home. In 1943, he signed the Koseki, a family census 
register, and had the Japanese police remove his name from their list 
of aliens. He did not join the Japanese Army but was employed as 
an interpreter for a nickel mining company that was using American 





“4 Thid., p. 640 
# Justice Murphy based his dissent on this point. 
# Ibid., pp. 645-646. 
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prisoners of war in their labor force. While in this capacity, he com- 
mitted numerous acts of cruelty to prisoners of war. After V-J Day, 
Kawakita went to a consular official in Yokohama and applied for 
registration as a United States citizen. He stated, at that time, that 
he was an American citizen and had not done certain acts that would 
have amounted to expatriation. A passport was issued to him in 
1946. Ashort time after his return to the United States, he was recog- 
nized by a former prisoncr of war and arrested. He was indicted for 
treason in adhering to the enemy, rendering them aid and comfort. 
Kawakita was convicted by the jury on special findings as to eight 
separate overt acts. ‘The judge sentenced him to die. His convic- 
tion was affirmed by the Circuit Court and the Supreme granted 
certiorari. 

Justice Douglas, speaking for the Court, approved the charge of the 
trial judge who had said that Kawakita must be acquitted, either if 
he had lost his United States citizenship at the time of the acts or if 
he honestly believed that he was no longer a citizen of the United 
States at the time-of the offenses. In the former instance, Kawakita 
would owe no allegiance to the United States, and in the latter, he 
would not have the requisite traitorous intent. 

Douglas noted that Kawakita had placed great reliance on the 
theory that he had abandoned the United States citizenship at the 
time he committed the overt acts. Without going into the details 
of the repatriation issue, it is sufficient for our concerns that the 
Supreme Court refused to find as a matter of law that Kawakita had 
expatriated himself by his acts and declared that there was sufficient 
evidence to support the jury finding that he was still an American 
citizen, 

It had been argued that if Kawakita had dual citizenship, or nation- 
ality, he could only be guilty of treason to the country in which he 
resided. Douglas answered this in two stages. First, he made it 
clear that treason may be committed by an American citizen residing 
abroad. Secondly, he maintained that dual nationality will not 
excuse treasonous activity by a citizen of the United States in a foreign 
land unless it is done under some compulsion. He stated: 

Such acts, if done voluntarily and willfully, might be treasonable. 3ut if 
done under compulsion of the job or the law or some other influence, those acts 
would not rise to the gravity of that offense * * * In short, petitioner was held 
accountable by the jury only for performing acts of hostility toward this country 
which he was not required by Japan to perform.” 

As to the sufficiency of the overt acts, Douglas referred first to 
those acts of cruelty which were intended to increase production at 
the mine. He stated: 

Each of these acts was aimed at getting more work out of the prisoners—work 
that produced munitions of war for the enemy * * * It is the nature of the act 
that is important. The act may be unnecessary to a successful completion of the 
enemy’s project; it may be an abortive attempt; it may be in the sum total of the 
enemy’s effort to be a casual and unimportant step. Put if it gives aid and com- 
fort to the enemy at the immediate moment of its performance, it qualifies as an 
overt act within the constitutional standard of treason. 

The overt acts of cruelty, not linked with the desire to increase 
production, also gave aid and comfort to the enemy, Justice Douglas 
stated. He believed that such acts would tend to make the prisoners 
more docile and would permit the use of fewer guards to watch them. 





 Kawakita v. United States (1952) 343 U. S. 717, 735. 
# Tbid., p. 738. 
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There was ample evidence for the jury to find adherence to the 
enemy, Douglas declared. He said the two-witness rule did not 
extend to this element. Intent to betray may be inferred from the 
defendant’s conduct, his statements of his attitudes toward the war 
effort, his own professions of loyalty to Japan, and from the overt acts 
themselves 

Justice Douglas denied that the sentence pronounced by the trial 
judge was so severe as to be arbitrary. He noted that it was within 
the limits set by Congress and the “flagrant and persistent’’ acts of 
Kawakita gave the judge a leeway in prescribing the penalty 

On October 29, 1953, President Eisenhower commuted Kawakita’s 
death sentence to life imprisonment and a fine of $10,000 
a Treason by radio CASES 

The greatest number of treason cases arising out of World War II 
involved American citizens who made propaganda broadcasts for the 
Germans and Japanese.** Douglas Chandler, Robert Best, Mildred 
Gillars, Herbert Burgman, and Martin Monti were used by the 
Germans as propagandists. Iva Ikuko Toguri D’Aquino and John 
David Provoo broadcast for the Japanese. The overt acts alleged 
were various aspects of the broadcasting operation—the actual talking 
into a live microphone, the making of recordings for subsequent 
broadcasts, the planning of future broadcasts and the preparation of 
scripts. The programs in some instances were designed for our armed 
services. Others were intended for the civilian population in the 
United States. Both types, the government maintained, gave aid 
and comfort to the enemy. All the above-named persons were tried 
and convicted of treason. The Supreme Court has not reviewed any 
of the cases and has denied certiorari in most 

These cases seem to cla rify two aspects of the law of treason about 
which there had been some doubt in the past. The first was brought 
out by the defendants’ argument in most of these cases that the ex- 
pression of opinion and ideas for the purpose of influencing people 
cannot be treason. As authority for such a position, they cited Judge 
Denison in the Wimmer case who had stated: 

It is well settled that one cannot, by mere words, be guilty of treason. 

And Justice Nelson who had charged a jury that 

Words oral, written or printed, however treasonable, seditious or criminal of 
themselves, do not constitute an overt act of treason, within the definition of the 
Judge Magruder, in rejecting such an argument in the Chandler case, 
stated that these opinions were correct 
in the sense that the mere utterance of disloyal sentiments is not treason; aid and 
comfort must be given the enemy 
He went on to say that this does not mean that words under certain 
circumstances cannot be overt acts of treason. He declared: 


‘* Ezra Pound was arrested for similar activity for the Italian Government. He was adjudged insane and 


Ch llerv. U fed States (1948) 171 I 1 991. cert. der | S. O18: Rest y. T fed States (1950) 184 F 
2d 131, cert. den. 340 U. S. 939: Cillars v. I ted States (1950) 182 F. 2d 962: Rur@man v. United States (1951) 
R88 F. 9d 837 ert eT 342 | S. 8388: I fed States v. M / 1951) 100 F. Supp. 209 
D’ Aquino v. United States (1951) 192 F. 2d 338, cert. den. 343 U. 8. 935. On February 11, 1953, Provoo, 
rmer Army sergeant, “ nvit ion 4 over cts—2 for making broadcasts and 2 for informing on an 
American officer (New York Times, February 12, 1953 He has filed notice of appeal. 
2 ou l l State 1920) 264 F. 11, 1 
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1) 30 Fed. Cas. 1085, No. 18,271 
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But the communication of an idea, whether by speech or writing, is as much 


an act as is the throwing of a brick, though diffevent muscles are used to achieve 
different effects. One may commit treason by conveving military intelligence to 
the enemy, though the only overt act is the speaking of word: * The significant 
thing is not so much the character of the act which in fact gives aid and comfort 
to the enemy, but whether the act is done with intent to betrav.4 


. 


Judge Fahy, in rejecting a similar argument in the Gillars case 
stated: 
There is no question in our mind that words may be an integral part of the 


commission of the crime if the elements which constitute treason are present 
that is, if there is adherence to and giving of aid and comfort to the enemy by 


an overt act proved by two witnesses, with intention to betray, though the 
overt act be committed through speech, * * * while the crime is not committed 
by mere expression of opinion or criticism, words spoken as part of a program of 
propaganda warfare, in the course of employment by the enemy in its conduet 
of war against the United States, to which the accused owes allegiance, may be 
an integral part of the crime 
The second point of clarification resulting from these cases was the 
proposition that a person owing allegiance to the United States may 
be prosecuted for overt acts of treason committed outside its con- 
tinental boundaries The decisions of the courts to this effect in the 
Chandler and Burgman cases have been cited with approval by the 
Supreme Court in the Kawakita case.° 

In passing, a procedural oddity should be noted in the Monti case. 
The defendant was convicted upon a ‘confession in open court.”’ If 
upheld it will be the first such conviction under the Constitution 


Il. SEDITION 
A. SEDITIOUS CONSPIRACY 


When Chief Justice Marshall held in Hr parte Bollman, si pra, that 
a conspiracy which had not yet ripened into a display of force against 
the Government did not constitute treason be was at pains to point 
out, page 126, that: 


Crimes so atrocious as those which have for their object the subversion by 
violence of those laws and those institutions which have been ordained in order 


to serve the peace and happiness to society, are not to escape punishment because 


they have not ripened 


to provide for the case 


into treason The wisdom of the legislature is cor petent 


The outbreak of the Civil War prompted Congress to enact a 
measure penalizing such conspiracies.” Its function was explained by 
District Judge Sprague in a charge to a Massachusetts grand jury as 
follows: 


Levying war against the United States, and resisting or obstructing the execu- 
tion of the laws of the United States. have from the origin of the governme! t. 
been criminal offenses; but heretofore the criminal law has waited until treason 
or resistance has been consummated by an overt act. Conventions, associations 
combinations, or conspiracies, however atrocious even for the purpose of levying 

4 Tbid., p. 938. 
SS (‘illars v. United States, supra, p. 971 


ao 








% Kawakita v. United States pra. p. 73 

7 Act of July 31, 1861 (12 Stat. 284 hat two or more persons ny State or Territory of the 
United States shall conspire together to overthrow, ort ut down, ort troy by force, the Government 
of the United States, or to levy war a st the United States, or t ose bv force the authority of the 
Government of the United States; * * * eac ind every person so offending shall be guilty of a high crime 


and upon conviction * * * shall be punished by a fine of not less than five hundred dollars and not mor 
than five thousand dollars; or by imprisonment * * * for a period not less than six months nor greater 


than six years, or by both such fine or imprisonment.’ This act was incorporated into sec. 5336 of the 
Revised Statutes which was later superseded by sec. 6 of title 18 (the Criminal Code, 35 Stat. 1089 Poday, 
the crime of seditious conspiracy is found in sec. 2384 of title 18, U.S. Code 
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war and subverting the government, were not subject to criminal prosecutions; 
but now we have a statute of prevention which reaches one of the initiatory 
steps. Not only combinations to overthrow the government, but conspiracies or 
mutual agreements, whether by few or many, public or private, forcibly to resist 
or even to delay the execution of any law, are high crimes, subject to severe 
punishments.® 


The cases which follow amplify these principles. 


1. CONSPIRACY TO OVERTHROW, PUT DOWN, OR TO DESTROY BY FORCE 
THE GOVERNMENT OF THE UNITED STATES 


A group of Puerto Ricans, members of the Nationalist Party, were 
indicted under section 6 of Criminal Code™ for the conspiracy to 
overthrow, put down, and destroy by force and violence the Govern- 
ment of the United States. There was evidence at the trial that they 
had been organizing an armed revolution for Puerto Rican independ- 
ence by urging the people in speeches, pamphlets, and newspaper 
articles to arm themselves, and by conspiring to obtain firearms and 
ammunition. They were convicted in district court. U pon appeal, 
the circuit court affirmed the convictions.” It held that there was 
sufficient evidence to show that the defendants joined together to 
induce and incite an armed revolution. 


2. CONSPIRACY TO LEVY WAR AGAINST THE UNITED STATES 


A number of the members of the Farmers and Laborers’ Protective 
Association, a secret organization in Texas, were indicted under section 
6 of the Criminal Code * for ¢ onspiracy to overthrow the Government 
and to levy war against the United States. Verdicts of guilty were 
returned for 3 out of 55 individuals indicted. There was evidence at 
the trial that the convicted defendants, as officials of the organization, 
had combined to produce among the members an uprising by force 
of arms against the enforcement of any draft act. Upon appeal to the 
circuit court, the defendants alleged a number of errors in the admis- 
sion of evidence at the trial and questioned the sufficiency of the 
indictments. Judge Grubb, speaking for the court, emphasized the 
point that proof of an overt act was not required for a conviction of 
conspiracy under the statute. As to the assertions of the defendant, 
that even assuming there had been a conspiracy it was not for the 
purpose of overthrowing the Government or levying war against it, 
Grubb said: 

The evidence * * * tended to show that there was a conspiracy to prevent the 
enforcement of conscri, tion and the act of Congress providing for the selective 
draft. A consriracy to prevent altogether the enforcement of a statute of the 
United States has been held to be a conspiracy to commit treason by levying war 
against the United States.” 

In support of this proposition, he cited the charges to the jury of 
Justices Iredell and Chase in the trials of Fries and Justice Paterson 
in the Mitchell case.“ Grubb pointed out that these cases held— 





(1861) 30 Fed. Cas. 1049, 1051, No. 18,277. See also Charge to Grand Jury, Leavitt, J. (1861) 30 Fed. 
Cas. 1036, No. 18,272. 

® See note AT 

 Albizu v. United States (1937) 88 F. 2d 138, cert. den. 301 U.S. 7097, Seventeen leaders of the Nationalist 
Party of Puerto Rico have recently been indicted for conspiring to “put down and destroy by force. and to 
oppose the authority of the Government of the United States’’ by the use of means similar to those in the 
Albizn case but including assassination of officers of the.United States Government (New York Times, 
May 27, 1954, pp. 1 and 14). 

*! See note 57, 

@ Rryant vy. United States (1919) 257 F. 378, 386, cert. den, 40 8. Ct, 117: 

® See I. Treason—Constructive levying of war, supra. 
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that the resistance or the conspiracy to resist the enforcement of the law must be 
general, and not limited to a particular officer, or from a private or personal 


motive. 

However, he said there was sufficient evidence in the case to show a 
conspiracy to prevent enforcement of the draft ‘‘all over the United 
States, not alone in their individual cases.”” The convictions were 
affirmed. 


8. CONSPIRACY TO OPPOSE BY FORCE THE AUTHORITY OF THE UNITED 
STATES 


Baldwin and others were arrested for taking a group of Chinese from 
their homes, putting them on a barge, and forcing them to leave the 
community. Baldwin brought a petition for a writ of habeas corpus 
alleging that he was being unlawfully detained. The circuit court 
denied his petition on the ground that he had violated the rights of 
alien Chinese guaranteed by treaty and criminal statute. In revers- 
ing the circuit court, the Supreme Court discussed the applicability 
of three statutes to Baldwin’s detention. Only one, section 5336 of the 
Revised Statutes, is relevant to our concerns. Chief Justice Waite 
stated that one of the crucial questions was whether Baldwin opposed 
the authority of the United States by force. He stated that the 
statute required a conspiracy to use force against the Government as a 
government. Waite declared: 

* * * the authority of the government must be opposed; that is to say, force 
must be brought to resist some positive assertion of authority by the government. 
A mere violation of law is not enough; there must be an attempt to prevent the 
actual exercise of authority. ‘That is not pretended in this case. The force was 
exerted in opposition to a class of persons who had the right to look to the gov- 
ernment for protection against such wrongs, not in opposition to the government 
while actually engaged in an attempt to afford that protection. 


4. CONSPIRACY TO INTERFERE BY FORCE WITH THE EXECUTION OF ANY 
LAW OF THE UNITED STATES 


Chief Justice Waite in Baldwin v. Franks, supra, also, considered 
the question of whether the petitioner could be held for preventing, 
hindering, or delaying the execution of a law by force. He noted that 
one aspect of a treaty is that it is internal law. But, as under the 
other clause of section 5336, force must be exerted against the 
authority of the United States. He declared: 

But that is not what Baldwin has done. His conspiracy is for the ill treatment 
itself, and not for hindering or delaying the United States in the execution of 
their measures to prevent it. His force was exerted against the Chinese people, 
and not against the government in its effort to protect them.® 

Another case arose out of the activities of a number of officers and 
agents of the Industrial Workers of the World (IWW) during the 
First World War. They were indicted on four counts. The first 
under section 6 of the Criminal Code ® was for conspiring to violate 
or obstruct a number of laws of the United States concerned with the 
war effort, including the Selective Service Act and the Espionage Act. 





6% Rryant v. United States, supra, p. 387. 

#5 See note 57. 

% Raldwin v. Franks (1887) 120 U. 8. 678, 693. 
67 See note 57. 

 Paldwin v. Franks, supra, p. 693. 

#9 See note 57. 
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Other counts in the indictment were under provisions of the Selective 
Service and the Espionage Acts themselves. There was evidence at 
the trial that the defendants had conspired to use the members of the 
organization in various types of industrial sabotage and by speeches, 
pamphlets and newspaper articles had urged them not to register for 
the draft. The defendants were convicted on all counts in the dis- 
trict court and appealed. Judge Baker, speaking for the eireuit court, 
believed that the count for conspiracy under section 6 was bad. The 
part of it which involved the Selective Service and Espionage Acts 
was insufficient, in that 

1e penal provisions of these last-named acts constitute the specific directions of 
the Congress for the punishment of all obstructions, forcible or otherwise, of the 
recruiting and enlistment service.” 

Such congressional action in passing these specific provisions ‘‘effected 
pro tanto a repeal of section 6.”’ As to the remainder of the first 
count which alleged interference with the execution of certain appro- 
priation acts to provide war materials, Judge Baker stated that such 
a conspiracy had to be against those with authority to execute the 
laws of the United States. He declared: 

How are the laws of the United States executed? By officials upon whom the 
duty is laid. Performance of that duty cannot be delegated. Producers, who 
have contracts to furnish the government with supplies, are not thereby made 
officials of the government * * * Seetion 6 should not be enlarged by construc 
tion. Its prima facie meaning condemns force only when a conspiracy exists to 
use it against some person who has authority to execute and who is immediately 
engaged in executing a law of the United States.”! 


5. CONSPIRACY TO SEIZE BY FORCE AND POSSESS THE PROPERTY OF THE 
UNITED STATES 


The final case on seditious conspiracy arose in Virginia in World 
War I. Phipps and McCoy were convicted in district court under 
section 6 of the Criminal Code ” for conspiracy to seize and possess 
the property of the United States Evidence at the trial indicated 
that they had enlisted and pledged men to a plan of blowing up 
bridges and seizing arms and ammunition in possession of United 
States soldiers. On appeal, the defendants maintained that the 
indictment was bad because it merely stated that they had conspired 
“feloniously, unlawfully, willfully, and maliciously” and did not allegs 
the intended use of force. Judge Wood of the circuit court agreed 
that “the charge of force is necessary to meet the requirements of the 








statute.’ He went on to say, that regardless of this, the defendants 

Havuwood vy. United States (1920) 268 F. 795, 799 But see Enfield v. United States (1919) 261 F. 141 where 

ndictment under sec. 6 of ( | Code for conspiracy to oppose by force the enforcement of the Selec 
tive Service Act w held good stone, J iid he fact that the Espionage Act requires an overt act t« 
( plete the crime, which is made punishable up to 20 years impr nt, is not inconsistent with the 
1 tion of the Penal Code that the bare conspiracy to use force, with no o\ t act, ilso a crime, and 
pun hable up to 6 years imprisonment rhe result is that section 6 is fully applicable to bare conspiracies 
t cibly oppose the enforcement of the Selective Service Act, and that, where an overt act has followed 
section 4 of the Espionage Act is also applicahle.’’ However, the convictions in district court were reversed 
on erroneous admission of evidence See also Orear v. United States (1919) 261 F. 257; Isenhouer v. United 
States (1919) 256 F. 842: Peeder United States (1919) 262 F. 36, cert. den. 252 1 S. 581; Wells v. United 


States (1919) 257 F. 605. In all these cases the sufficiency of the indictments and convictions under sec. 6 
for conspiracy to interfere with Se‘ective Service Act were affirmed 


Thid., p. 80 See als») Anderson v. United States (1921) 273 F. 20, cert. den. 257 U. S. 647, review of cor 


victions of 26 leaders of IWW Phe convietions on counts under the Espionage Act were affirmed but the 
convictions on a count for conspiracy to interfere with a number of war time acts under sec. 6 of Penal Code 
were reversed. Lewis, J. said: ‘*That force was to be exerted, not against those whose duty it should be t 


execute the laws, and while attempting to do so, but its application was to be made against industry and 
commercial activities and interests by lawless acts during strikes for the pu rpose of accomplishing ulleged 
socialistic ends in the overthrow and destruction of the present civil compact’’ (pp. 26-27) 

7) See note 57 


% Phipps v. United States (1918) 251 F. 879, 880. 
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were fully informed that they were accused of a conspiracy to use force 
since the overt act of recruiting men in the court alleged that it was 
done “with the intent of engaging in armed hostility against the 
United States of America by attacking with force and arms.” The 
court concluded that there was sufficient evidence to support the 
verdict and affirmed the convictions in lower court. 


R, SEDITIOUS LIBEI 
1. DEFAMATION OF FEDERAL OFFICIALS 


Prosecutions for seditious libel against the President and other offi- 
cers were of considerable importance in the last turbulent years of 
the Federalist administration of John Adams. On July 14, 1798, 
Congress passed the famous Sedition Act."* The act was enforced 
vigorously. It has been estimated that there were about 25 arrests, 
15 indictments, and 10 convictions under the statute. Prosecutions 
were instituted against four leading Republican newspapers and 3 
of the more outspoken Republican office holders. The cases which 
are noted in the following paragraphs are the only ones which were 
fully reported. 

The Lyon case 


Matthew Lyon, a member of Congress, was indicted for publishing 
certain materials with the intent 
to stir up sedition, and to bring the President and government of the United 
States into contempt. 
The alleged libelous material was an article to the effect that Lyon 
could not support President Adams 
whenever I shall, on the part of the Executive, see every consideration of the public 
welfare swallowed up in a continual grasp for power, in an unbounded thirst for 
ridiculous pomp, foolish adulation, and selfish avarice. 
Another count involved the publication of a letter which among other 
things had suggested that Congress commit President Adams to a 
madhouse. Justice Paterson charged the jury that it should only 
concern itself with the question of whether the defendant published 
the materials and did so with intent to defame. The jury found 
Lyon guilty and he was sentenced to jail for four months and fined 
$1,000. While Lyon was in jail he was reelected to Congress.” 


The Haswell case 


Lyon’s conviction lead to another case. A Republican editor in 
Vermont, one Haswell, wrote: 


Your representative (Matthew Lyon) is holden by the oppressive hand of 
usurped power in a loathsome prison, deprived almost of the right of reason, and 
suffering all the indignities which can be heaped upon him by a hard-hearted 
savage, who has, to the disgrace of Federalism, been elevated to a station where 
he can satiate his barbarity on the misery of his victims. 


Ce Eee 


™ 1 Stat. 596. The indictmerts for seditious libel were brought under sec. 2 of the Sedition Act which 
stated: “* * * that if any person shall write, print, utter or publish * * * any false, scandalous and mali- 
cious writing or writings against the Government of the United States, or either House of Congress of the 
United States, or the President of the United States, with intent to defame * * * or to bring them or either 
of them, into contempt or disrepute, or to excite against them * * * the hatred of the good people of the 
United States, or to stir up sedition within the United States * * * shall be punished by a fine not exceed- 
ing two thousand dollars and by impriscnment not exceeding two year 

75 United States v. Lyon (1798) Wharton’s State Trials 333 


49283—54—_5 
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The “hard-hearted savage’ was Lyon’s jailer, a United States marshal 
named Fitch. Haswell was indicted for seditious libel and tried before 
Judge Paterson. The latter charged the jury that they must 

determine whether the violent language applied to the Marshal as descriptive of 


his treatment of Colonel Lyon, had been sustained by the evidence.” 


The jury found Haswell guilty and he was sentenced to 2 months in 


jail and fined $200. 
The Coope T case 


Another case arose out of an editorial in a Philadelphia paper. 
Cooper, the editor, had generally questioned Adam’s capacity, com- 
plained bitterly about the establishment of a permanent Navy and 
a standing Army, and had accused the President of provoking war by 
his public utterances and trying to influence a court of justice. Justice 
Chase presided at the trial and charged that Cooper 


must prove «very charge he made to be true: He must prove it to the marrow.” 


He stated that if the defendant did not prove his charges, the jury 
should convict if they found intent to defame. Cooper was found 
guilty and sentenced to 6 months in jail and fined $400. 


The Callender case 


The final reported case under the Sedition Act was the prosecution 
of a book publisher in Richmond. The book had stated that Presi- 
dent Adams was an aristocrat and had proved serviceable to the 
British interest. Callender, the publisher, was indicted and _ tried 
before Justice Chase. The trial was marked by a bitter struggle 
between the counsel for the defendant and Chase. Callender was 
found guilty and sentenced to 9 months in jail and fined $200." 

The issue of the constitutionality of the Sedition Act was raised 
in these cases. The defendants argued that the statute’s validity 
should be determined by the jury. This proposition was denied by 
Justice Paterson and Justice Chase. The latter stated emphatically 
that such a power rested exclusively in the federal judiciary. Inas- 
much as the cases were submitted to the jury, it can be assumed that 
the constitutionality of the Act was approved. The Supreme Court 
never passed upon the statute and it expired by its own terms on 
March 3, 1801. 


2. EXPRESSIONS WHICH TEND TO BRING THE GOVERNMENT AND 
CONSTITUTION INTO CONTEMPT 


During the First World War, Congress passed an act that was 











commonly known as the Sedition Act of 1918 . Some of its provi- 
sions were similar to the Sedition Act of 1798. 

76 United States v. Haswell (1800) Wharton’s State Trials 684, 686 

’ United States v. Cooper (1800) Wharton’s State Trials 659, 676. 

7% [ 1 S‘ates v. Callender (18)0) Wharton’s State Trials 689 

7” Act of May 16, 1918 (49 Stat. 553) providing in part: ‘““‘Whoever, when the United States is at war 
shall willfully utter, print, write or publish any disloyal, profane, scurrilous, or abusive language about 
the form of government of the United State the Constitution * * * or the military or naval forces 
* * * or any language intended to bring the form of government of the United States, or the Constitution, 
( e military or naval forces * * * into contempt, scorn, contumely, or disrepute * * * shall be punished 
by a fine of not more than $10,000 or i t more than twenty years, or both.’’ This act 
was an amendment of the Espionage Ac discussed in a later section. The instant 


was repealed in 1921 
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The sfeene case 


Steene and others were indicted on a number of counts for printing 
and distributing certain disloyal, profane, and scurrilous handbills 
intending to bring the Government of the United States, the Consti- 
tution, and the military forces into contempt, scorn, contumely, and 
disrepute. ‘The handbill had advertised a meeting to protest the con- 
viction and detention of certain prisoners under the Selective Service 
and Espionage Acts. In the corners of the handbill were pictures 
which intended to portray the torture of prisoners by government 
officials and soldiers. ‘The defendant demurred to the indictment. 
District Judge Garvin, in overruling the demurrer, stated that the 
constitutional guaranties of free speech are unaffected by the conclu- 
sion that such a handbill 
must be taken to mean that the form of government of the United States and the 


Constitution have proved inadeauate to secure justice for American citize 


He went on to say: 


Such an allegation, made during a y;eriod of war, when lovalty is to a great 
extent predicated uj on the belief that the form of government of the United 
States rests ut on liberiy and justice, is calculated to bring into disre;ute the form 
of government and its Constitution, under which such conditions could exist, and 
like vise its military forees, whose members are responsible for the brutalities 
vortraved in the last described picture.* 


Judge Garvin declared that the utterance need not be an open attack 
on the form of government or the Constitution 


But, even if this \as meant as a mere announcement of a 7; ublie meeting [the 
judge said] its form was Well calculated to have the effect of arousing the contemy,t, 
scorn, contumelyv, and disre; ute which the Constitution sought to prevent, and 
under the well-settled | rinci; le that one is | resumed to intend the natural conse- 


quences of his act the indictment charges a crime.§ 

Upon appeal, the Supreme Court, on motion of confession of error 
by the Solicitor General, reversed the district court without consider- 
ing the case and the indictment was dismissed.* 


C. SEDITIOUS ACTIVITIES AFFECTING THE ARMED FORCES 


Congress has determined that certain activities pertaining to inter- 
ference with the Armed Forces in wartime shall be criminal. Legisla- 
tion to this effect was originally passed under the Espionage Act of 
LOL?" 


° United States v. Steene (1920) 263 F. 130, 133 

& Thid., p. 133. 

8 Ibid., p. 133 

8 Steene v. United States (1921) 255 U.S. 580 

4 40 Stat. 219; 41 Stat. 1359; 54 Stat. 79 Ihe present statute (62 Stat. 811; 18 U.S. C, 2388), incorporating 


the provisions of the earlier acts is as fol 
“Sec. 2388. Actirities affecting armed forces d the war 

Whoever, when the United States is at war, willfully makes false 
ments with intent to interfere with the operation or succe f the militar’ r nav forc the United 
States or to promote the suecess of its enemi 

“Whoever, when the United States is at war, willfully ises or attempts t use insubordination, di 
loyalty, mutiny or refusal of duty, in the military or f United Stat rw hst 
the recruiting or enlistment service of the United States, tot inju tl ervice or the United States, or 
attempts to do so 

“Shall be fined not more than $10,000 or impri ed not more than twenty years, or bot! 

‘(b) Iftwoor more persons conspire to violate subsection (a) of th tior ior r more such persons 
do any act to effect the object of the conspiracy, each of the parties to su I Iracy ll be punished as 
provided in subsection (a 

““(c) Whoever harbors or conceals any person who he knows. or has reasonable grour to believe or sus- 
pect, has committed, or isabout to commit, an offense under this section, he fined not more than $10,000 
or imprisoned not more than ten years, or bot! 

“‘(d) This section shall apply within the admiralty and maritime jurisdiction of the United States, and 


on the high seas, as well as within the United 
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1. VALIDITY OF LEGISLATION 


The validity of this legislation, designed to afford added protection 
to national security in wartime, was upheld in the leading case of 
Schenck v. United States.® Defendant, general secretary of the Social- 
ist Party, was indicted, with others, under the Espionage Act for con- 
spiracy to print and distribute 15,000 leaflets to men who had been 
called and accepted for military service under the Conscription Act. 
These leaflets set forth in impassioned language the assertion that the 
Conscription Act was unconstitutional in that conscripts were being 
intimidated and forced to serve in violation of the 13th amendment. 
It was found that there was an intent to affect persons subject to the 
draft and influence them to obstruct the operation of the Conscription 
Act. 

The statute was upheld despite the contention that it violated the 
first amendment in depriving defendants of their right of free speech. 
Justice Holmes, writing for the majority, pointed out that 
in many places and in ordinary times the defendants in saying all that was said in 
the circular would have been within their Constitutional rights. But the charac 
ter of every act depends upon the circumstances in which it is done * * *. The 
question in every case is Whether the words used are used in such circumstances 
and are of such a nature as to create a clear and present danger [emphasis added] 
that they will bring about the substantive evils that Congress has a right to 
prevent It is a question of proximity and degree. When a nation is at war, 
many things that might be said in time of peace are such a hindrance to its effort 
that their utterance will not be endured so long as men fight and that no Court 
‘ould regard them as protected by any Constitutional right (p. 52) .% 


ve 

Without repudiating its earlier decisions the Supreme Court 
reversed a conviction for attempting to cause insubordination, ete., 
in the Armed Forces during World War II on the ground that the 
evidence was insufficient to show an intent to bring about that result 
(Hartzell v. United States)” The defendant in that case had pub- 
lished several articles which depicted the war as a gross betrayal of 
America, denounced the English and the Jews, and assailed in reckless 
terms the integrity and patriotism of the President of the United 
States. Several hundred copies of this article were mailed to persons 
and organizations on defendant’s mailing lists. Some of the indi- 
vidual recipients were members of the Armed Forces, but there was 
no evidence to show that defendants intended to influence military 
personnel in a manner forbidden by the statute. 

In Frohwerk vy. United States,* the Supreme Court rejected as 
frivolous the objection that the seditious conduct proscribed by the 
Espionage Act of 1917 amounted to treason and therefore was punish- 
able only under the terms of article III, section 3 of the Constitution.” 


1919) 249 U.S. 47 

6 Subsequent cases have been in harmony with the philosophy of the Schenck case to the effect that 
statements which in time of peace might be within the constitutional rights of citizens may, wartime, 
be made criminal by act of Congress. Hickson v. United States (1919) 258 F. 867; O’ Connell v. United States 
1919) 253 U.S. 142. See also these cases where conviction was upheld 

Frohwerk vy. United States (1919) 249 U. 8. 204 (conspiracy to obstruct recruiting by persuasion through 
ewspaper articles 

Debs v. United States (1919) 249 U. 8. 211 (speech intended to obstruct recruiting not protected because 
incidental to general propaganda of socialism 

Pierce v. United States (1920) 252 U. 8. 239 (distribution of pamphlet containing false statements which 
tende to interfere with Armed Forces 

Schaefer v. United States (1920) 251 U. S. 466 (false publications in newspapers with intent to promote 


success of Germany and obstruct recruiting and enlistment in the service of the United States to the injury 
of the United States 


Milwaukee Publishing Co. v. Rurleson (1921) 255 U. S. 407 (upholding power of Congress to deny use of 
mails for conveving false reports and false statements with intent to promote the suecess of the enemy 
1944) 322 U.S. 680 
88 (1919) 249 U.S. 204 
% The same conclusion was reached in Equi v. United States (1919) 261 F. 53; Wimmer v. United States 


1920) 264 f ind Lockhart v. ted States (1920) 264 F. 14 
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By section 1 of the Alien Registration Act of 1940 ° Congress made 
it unlawful to counsel insubordination, disloyalty, mutiny, or 
refusal of duty by members of the Armed Forces or to distribute 
any written or private matter of such purport with intent to interfere 
with, impair or influence the loyalty, morality, or discipline of such 
forces in time of peace as well as in war. The validity of this broade: 
provision was sustained in Dunne v. United States.*! 


2. FALSE REPORTS OR STATEMENTS INTERFERING WITH THE ARMED 
FORCES 


Persons who, during wartime, willfully make or convey false reports 
or false statements with intent to interfere with the operation or 
success of the military or naval forces of the United States or to 
promote success of its enemies commit a violation of the Espionage 
Act. Some of the cases which have involved this offense are as fol- 
lows: 


(1) Distribution of a pamphlet entitled “Pure Common Sense’’ 
which gave false statements, such as the allegation that military 
service was ‘‘murder,’’ was held to be a violation of the Espionage 
Act.” 

(2) Statements made concerning the reason for the entry of the 
United States into the war were found by a jury to be false and this 
was sustained by the Supreme Court. In reply to the argument that 
these statements were not to be read literally, the Court stated: 


xk * 


[When it is remembered that the pamphlet was intended to be circulated, 
and so far as defendants acted in the matter was circulated, among readers of 
all classes and conditions, it cannot be said as a matter of law that no considerable 
number of them would understand the statements in a literal sense and take 
them seriously. The jury was warranted in finding the statements false in fact, 
and known to be so by the defendants, or else distributed recklessly, without 
effort to ascertain the truth, and circulated willfully in order to interfere with 
the suecess of the forces of the United States. This is sufficient to sustain the 
conviction of all the defendants * * * % 


(3) Statements announced as definite or mevitable facts, and not 
purporting to be mere personal opinions or loose talk of the author, 
were sufficient as basis for prosecution for sedition. 


it is urged that ‘‘the publications are not upon their faces seditious, for they 
consist of opinions, criticisms, arguments and loose talk.’’ The trouble with this 
position is that the readers * * * were not so candidly informed of the true 
character and value of the statements made. When it said, ‘‘We (the United 
States) are bankrupt’’, it was stated as a fact, not an opinion or conclusion. Such 
is also true as to these statements, ‘‘there is not the slightest enthusiasm anywhere 
in all America for this war’’, ‘‘We have by every act and deed performable aggres 


sively solicited war with the Axis.’’ ‘‘* * * We are so busy defending Iceland 
and Iran that unglorious defeat stares us in the face in the battle of the glass 
bottomed excursion boats off Catalina Island.’’ ‘‘The nation, by poll, was 


eighty percent against this involvement before the first bomb dropped on Pearl 
Harbor. Nowhere is there evidence that this percentage has actually changed”’ 
* * * [it] is unnecessary to prove further [that these statements] were announced 
as definite or inevitable facts, not the personal ‘“‘opinions” or loose talk of the 
author.” 


% 54 Stat. 670, now 18 U.S. C. 2387. 

#1 (1943) 138 F. 2d 137; see also United States v. McWilliams (1944) 54 F. Supp. 791, 163 F. 2d 695, 
% United States v. Boutin (1918) 251 F. 313. 

% Pierce v. United States (1920) 252 U. 8. 239, 251 

% United States v. Pelley (1942) 132 F. 2d 170, 179, cert. den, 318 U. S. 764, 
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1) False statements that the United States entered the war to 
save England and to aid munition manufacturers was held to violate 
the Espionage Act.® 


3. STATEMENTS CAUSING OR ATTEMPTING TO CAUSE INSUBORDINATION 
OR DISLOYALTY AMONG THE ARMED FORCES 


Statements which tend to cause insubordination, disloyalty, mutiny, 
or refusal of duty in the military or naval forces are within the purview 
of the Espionage Act. Examples of statements which constitute a 
violation of this section of the statute include: 

(1) Words spoken at a public meeting in which the United States 
Government was characterized as a “damnable system of govern- 
ment,’’ and persons who violated the Conscription Act were called its 
‘victims’ were in violation of the statute.” 

(2) Utterances were directed to a man eligible for military service 
to the effect that President Wilson violated the Constitution of the 
United States by drafting people into the armies and sending them to 
Kurope and that by doing that he was not only murdering the Ger- 
mans but murdering the American people as well. This was held 
sufficient to tend to cause insubordination in the Armed Forces and 
conviction should be sustained.” 

(8) Statements made by accused during the war in which he at- 
tacked the draft, and suggested to registrants that others were going 
to refuse to go to war, together with the application of insulting epi- 
thets to one who had enlisted for military service amounted to a viola- 
tion of the Espionage Act. 

The tendency of * * [this] language * * * when addressed to men in the 
militarv service during the time mentioned, to cause insubordination, dislovalty 
and refusal of duty, is obvious.” 


4. WILLFUL OBSTRUCTION OF THE RECRUITING AND ENLISTMENT SERVICE 


The final wartime offense included in activities affecting the armed 
forces is willful obstruction of the recruiting or enlistment service 

Obstruction is not merely physical hindrance to recruiting activities 
but may be caused by statements which tend to discourage recruiting 
and enlistment. In White v. United States ® the defendant was held 
to have tended to discourage or interfere with recruiting or enlistment 
when he stated that soldiers in the camps were being mistreated, were 
not fed, were not getting proper medical attention and were dying 
off like flies; that the Army trucks, under construction in that vicinity, 
would never get across as they would be sunk by the submarines, 
and that the murder of innocent women and children by the German 
soldiers was no worse than what the United States soldiers did in the 
Philippines. 

Conviction was affirmed by the circuit court of appeals when it 
was found that the defendant, a professional Socialist lecturer, deliv- 
ered an address at a public meeting in the course of which she said 
that any person who enlisted in the army of the United States for 
service in France would be used for fertilizer and that the women of 
~ w United States \ Rinder (1918) 253 F. 978 
ll vy. United States (1919) 256 F. 80 


United States (1920) 264 I 


1 
é 
‘ \ 
% Seebach v. United States (1919) 262 F. 885, 887 
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the United States were nothing more than brood sows to raise children 
to go into the Army and be made into fertilizer.’ 

Obstruction of enlistment occurs when such is interfered with or 
rendered more difficult. It is not necessary to prove that the enlist- 
ment or recruiting were actually prevented 


5. CIRCUMSTANCES SURROUNDING ACTIVITIES 


Not every statement which appears to be within the purview of 
the Espionage Act will be considered a violation of that statute. It is 
manifest that when statements are made only to persons who have no 
present or possible future connection with the Armed Forces there 
cannot be insubordination, mutiny, disloyalty, and refusal of duty; 
obstruction of the enlistment or recruiting service of the United States; 
or interference with operation or success of the military or naval forces 
of the United States. 

The circumstances under which alleged seditious statements are 
made must be set forth in an indictment under the Espionage Act. It 
is insufficient merely to charge that defendant at a certain time and 
place made certain seditious statements with the intent required b: 
the statute without connecting the acts of the defendant directly or 
indirectly with the military or naval forces of the United States.'” 
Where seditious words are spoken to someone not subject to military 
call and where there is no intention that remarks be heard by anyone 
else a conviction under this statute cannot be sustained.'® 

It has been held in a series of opinions that communications of 
various sorts may be criminal within the scope of the statute although 
not directed to personnel of the Armed Forces. Where seditious 
literature was circulated with the intent of obstructing recruiting 
service it was held not necessary that such material actually reach 
persons subject to recruiting or e nlistment provided it was disseminated 
in such a way as to reach these persons.'°! 

The language of the statute is broad enough to include statements 
when made at a public meeting in the presence of persons not in 
the military service provided they are made willfully and with the 


necessary intent.'” It is sufficient that communications be directed 
to persons within an age group subject to call even though outside the 
ages required to register." The showing of a seditious moving 


picture was a basis for conviction under the Espionage Act even though 
not viewed by military personnel since persons who might be called 
for service are part of the public and the movie was shown to the 
public in general.’” 

6. EXPRESSIONS OF OPINION 


Expressions of opinion are protected free speech and hence not in 
violation of the statute. In Wolf v. United States '* defendant was 
charged with violation of the Espionage Act because of various 
statements including one made to a servant to the effect that he would 








O’ Hare v. United States (1918 38 
Phuberg v. United States (1919 ) 865; Doer v. United States (1918) 253 F. 903, 
2 Shilter v. United States (1919) 2 ’, 724 





§ Dickson v. United States (1921) 278 F. 728 

1% Flamm v. United States (1919) 261 F. 907 

1% Coldwell v. United States (1919) 256 F. 805 

1% White v. United States (1920) 263 F. 17; Howens/ine v. Untied States (1920) 263 F. 1. 
? Coldstein v. United States (1919) 258 F. 908, 

108 (1919) 259 F. 388 
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not send his boys to war; that he would not make donations to the 
Red Cross; that the boys can be as good citizens by staying home as 
by going to war; and that the war was unjust. The court found that 
this ‘‘was an ill-natured, intemperate outburst, brought on by seeing 
Red Cross pictures in a magazine’ and not within the scope of the 
statute. 

In another case, Von Bank vy. United States,’ the defendent re- 
marked to a schoolteacher that “he would rather see a pair of old 
trousers hanging over the schoolhouse than the United States flag.”’ 
The court held that this was not the type of statement which this 
statute was designed to prevent. 

The question now presented is: Would the words spoken under the circum- 
stances attending their utterance, necessarily and legitimately cause insubordina- 
tion, disloyalty, mutiny, or refusal of duty in the military or naval forces of the 
United States? Assuming the military or naval forces to be constituted of patri 


Otic citizens, which of course, is a legitimate assumption, we think 


language 
f 


used by the defendant with reference to the flag, when heard by them, would cause 


t he 


the flame of patriotism to burn the brighter in indignant protest, rather 
cause insubordination, dislovalty, mutiny or refusal of duty.! 


7. INTENT 


In order to convict for violating the Espionage Act it is necessary 
to show that there has been an intent to commit the prohibited 
offenses. 

Existence of intent is a matter for the jury to determine and may be 
reasonably inferred from circumstances surrounding, and the nature 
of, alleged criminal statements. 


This intent may be inferred from the nature and character of the false siatements 
made and promulgated and the surrounding circumstances and conditions, and on 


a consideration of the conditions under which made and of the persons to whom 
made. The false statements must be willfully made, and their making and pro- 
mulgation must be accompanied by the intent specified. /ntertis a question of fact. 


{[Iikmphasis added.] Every sen® person is presumed to intend the natural and 
known consequences of his acts voluntarily and knowingly done and of words 
used 11 

Defendant’s] acts, his speech, and the state of his mind become matters for 
the consideration by a jury under proper instructions upon the law of attempt to 
commit erime,!!? 


In United States v. Krafft,’ the court set forth the circumstances 
from which a jury could infer the existence of intent under this statute 
in words spoken at a public gathering: 


{T]he proofs tended to show the defendant was a2 man of mature vears, 
well educated, accustomed to publie speaking, and his purpose was to persuade 
people to the beliefs he espoused. He was a man of much publie prominence, had 
been a candidate for Governor of New Jersey, a man whese \ocetion as an editor 
turned his attention to publie affairs, and whose purpose and peid or volunteered 
occupation was to educate and persuade his hearers to his beliefs. The proofs 
also show that he was speaking from an elevated platform in a central place in a 
populous city, to a large crowd, and thet in the crowd were from 30 to 50 men in 
uniform, who were plainly distinguishable. The United States was at war; the 
Conscription Act had been passed, which subjected the men selected to the orders 
of the military authorities of the country. Under such circumstances, a jury 


08 (1918) 253 F. 641. 

See also Sandherg v. United States (1919) 257 F. 643, wherein the court held there was no violation of the 
Espionage Act where defendant made expressions of opinion favorable to the German cause to certain indi- 
viduals on various occasions 

11! United States v. Pierce (1917) 245 F . 878, 884 
112 Shidler v. United States (1919) 257 F . 620, 623. 
118 (1918) 249 F. 919, 
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could reasonably infer that a man who undertakes to lead his hearers to adopt his 
spoken views must, in reason, be held to have int ded his words should have, if 
followed, the effect in action which his counsel in words advised (p. 927 


The general attitude of a defendant may be shown in order to 
ascertain whether intent exists in a particular instance where it is 
charged that he violated the Espionage Act. In this respect evidence 
of previous statements may be admissible to show mental attitude." 
Statements m: ade even prior to the United States entrance into the 
war may be admitted to show present state of mind.'® <A document 
entitled ‘‘ Anti-War Proclamation and Program,” expressing and advo- 
cating ng yea to/the war, was admissible against the defendant as 
evidence of his intent in connection with other evidence that, an 
hour be es his speech, he expressed his approval of such platform." 

Where prosecution was maintained against the American Socialist 
Society for publishing an allegedly seditious pamphlet entitled, “The 
Great Madness,” it was held proper to admit in evidence saeaesiilian 
published on previous occasions in order to throw light on defendant’s 
present interest.” The fact that the author of the pamphlet was 
acquitted on the same charge on the grounds that he did not intend 
to obstruct the recruiting and enlisting service of the United States 
did not relieve the society from liability where it was found that intent 
to effect this object was present in the printing and distribution of 
the pamphlet." 


D. SEDITIOUS ACTIVITIES AFFECTING THE WAR EFFORT 


An amendment to the Espionage Act of 1917, known as the “Sedi- 
tion Act,’’ |!’ added nine more offenses to that statute. 

Although this amendment was repealed in 1921,'° several cases 
arose under its provisions, of which the most significant is Abrams v. 
United States.}! 

In the Abrams case, the five defendants admitted on the trial that 
they had printed and distributed on August 22, 1918, 5,000 circulars 
which agitated against the United States Government’s policy in 
sending American troops into Russia in 1918. The indictment under 
the Sedition Act, aforementioned, charged in four counts, following 
the language of the statute, that the defendants had conspired, when 
the United States was at war, to unlawfully utter, print, write and 
publish (1) “disloyal, scurrilous, and abusive language about the form 
of government of the United States’’; (2) language ‘intended to bring 
the form of government of the United States into contempt, scorn, 
contumely, and disrepute’; (3) language “intended to incite, provoke, 
and encourage resistance to the United States in said war.’ The 


cxtitiutinihthindetaniniiateestin 

14 Dierkes v. United States (1921) 274 F. 75 

115 FHowenstine v. United States (1920) 263 F. 1, 6 

16 Debs v. United States (1919) 249 U.S. 211, 215, 

117 American Socialist Society v. United States (1920) 266 F. 212. 

18 Tbid, p. 214. 3 also United States v. Nearing (1918) 252 F. 223. 

119 (1918) 40 Stat These actions were made criminal 

(1) Saying or doing anything with intent to obstruct the sale of United States bonds except by way of 
bona fide and not disloyal advice; (2) uttering, printing, writing, or publishing any disloyal, profane, 
scurrilous, or abusive language, or language intended to cause contempt, scorn, contumely, or disrepute 
as regards the forin of government of the United States; (3) or the C titution; (4) or the flag; (5) or the 
uniform of the Army or Navy; (6) or any language intended to incite resistance to the United States or 
promote the cause of its enemies; (7) urging any curtailment of production of any thing S$ necessary to tae 
prosecution of the war with intent to hinder its prosecution; (8) advocating, teaching, defending, or sug- 
gesting the doing of any of these acts; and (9) words or acts supporting or favor ing ‘the cause of any country 
at war with the United States, or opposing the cause of the United States therein 

120 4] Stat. 1359, 

121 (1919) 250 U. S. 6164 
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fourth count was that the defendants conspired during wartime unlaw- 
fully and willfully, by utterance, writing, printing, and publication to 
urge, incite, and advocate curtailment of production of things and 
products, to wit, ordnance and ammunition necessary and essential 
to.the prosecution of the war.”’ 

The Supreme Court, speaking through Justice Clarke and citing 
the Schenck and Frohwerk cases, supra, held that the 1918 amendment 
to the Espionage Act of 1917 was not unconstitutional as violating 
the first amendment. It was determined that the circulars urged a 
plan of action which would necessarily involve, before it could be 
realized, defeat of the war program of the United States. 


* [WJhile the immediate occasion for this particular outbreak of lawless- 
ness, on the part of defendant alien anarchists, may have been resentment caused 
by our Government sending troops into Russia as a strategic operation against 
the Germans on the eastern battle front, vet the plain purpose of their propaganda 
was to excite, at the supreme crisis of the war, disaffection, sedition, riots and, 
as they hoped, revolution, in this country for the purpose of embarrassing and if 
possible defeating the military plans of the Government in Europe 

* [T]he language of these cirevlars was obviously intended to provoke 
and to encourage resistance to the United States inthe war * * * and the defend- 

nts, in terms, plainly urged and advocated a resort to a general strike of workers 
in ammunition factories for the purpose of curtailing the pro luetion of or lnance 
und munitions necessary and essential to the prosecution of the war * * * 


The Court concluded that there was much persuasive evidence before 
the jury tending to prove the defendants guilty as charged under the 
third and fourth counts of the indictment. 

Mr. Justice Holmes dissented in this case in an opinion with which 
Mr. Justice Brandeis concurred. He stated that the language used 
in the circulars in no way attacked the form of government of the 
United States. Nor was it proved that defendants intended, by 
urging curtailment of production of things necessary to the prosecution 
of the war, to cripple or hinder the United States in the prosecution 
of the war. 

This case, according to Justice Holmes, was different than the 
Schenck, Frohwerk, and Debs cases in which he sided with the 
majority in holding that defendants had violated the Espionage Act. 
Here there was no ‘“‘clear and present danger’”’ that defendant’s activi- 
ties would bring about certain substantive ends that the United 
States constitutionally may seek to prevent. 

It is only the present danger of immediate evil or an intent to bring it about that 
warrants Congress in setting a limit to the expression of opinion where private 
rights are not concerned. Congress certainly cannot forbid ail effort to change 
the mind of the country. Now nobody ean suppose that the surreptitious pub- 
lishing of a silly leaflet by an unknown man, without more, would present any 
immediate danger that its opinions would hinder the success of the government 
arms or have any appreciable tendency to do so (p. 628). 

In essence it was Justice Holmes’ position that the circulars amounted 
to expressions of opinion and exhortations too feeble to justify re- 
straint of free speech.'” 


EK. SEDITIOUS UTTERANCES ADVOCATING OVERTHROW OF THE 
GOVERNMENT BY VIOLENCE 


In response to a growing threat to the established Government 
from individuals and organizations urging overthrow of the Govern- 


22 See Schoborg v. United States (1920), 264 F. 1 





FEDERAL CASE LAW CONCERNING SECURITY OF UNITED STATES 35 


ment by force and violence Congress in 1940 passed the Smith Act." 
It should be noted that this statute went beyond prohibition of actual 
or attempted overthrow of the Government and made illegal advocacy 
of this objective by individuals acting alone or in conspiracy. 


1. DENNIS V. UNITED STATES 


The constitutionality of the Smith Act was upheld in several post- 
war cases involving persons engaged in communist activities. The 
leading case interpreting the statute is Dennis v. United States,’ 
the notable case involving the 11 leaders of the Communist Party of 
the Un'ted States. 

Defendants were indicted for 


willfully and knowingly conspiring (1) to organize as the Communist Party of the 
United States of America a sor iety, group and a sem} of per ons who teach and 
advocate the overthrow and destruction of the Government of the United States 


by force and violence, and (2) knowingly and willfully to advocate and teach the 


duty and necessity of overthrowing and destroying the Government of the United 


States bv force and violence p. 4 7 


It was alleged that these actions and conspiracy to take such actions 
were in violation of the Smith Act. 

The Supreme Court gave a limited grant of certiorari to consider 
only the constitutionality of the statute. The Court accepted the 
finding of the Court of Appeals that the evidence presented at the 
trial was sufficient for the jury to make the necessary finding that 
defendants did in fact advocate the overthrow of the Government by 
force and violence. 

The Court of Appeals held that the record supports the following broad cor 
clusions: By virtue of their control over the political apparatus of the Commu 


Political Association, petitioners were able to transform tha rganization into the 
Communist Party; that the policies of the association were « ed from peaceful 
cooperation with the United States and its economie and pol'tical structure to a 
policy which had existed bef re the United States and t Soviet Union were 
fighting a common enemy, namely, a policy which worked for the overthrow 

the government by force and violence; that the Con u Party a ghly 
disciplined organization, adept at infiltration into strategic positions, use of aliases 
and double-meaning language; that the Party is rigidly controlled; that Cor 


munists, unlike other political parties, tolerate no dissension from the polieyv laid 
down by guiding forces, but that the approved program is slavishly followed 
the members of the Party; that the literature of the Party and the statements 
and activities of its leaders, * * advocate, and the general goal of the P 
was, during the period in question [April 1945—July 1948] to achieve a suecessful 
overthrow of the existing order by force and violence (p. 498 


Conviction of defendants was upheld by the Supreme Court in a 
divided decision 6—2, Justice Clark abstaining. The majority opinion 








June 28, 1940, ch. 439, title I, sees. 2, 3, 5, 54 St> t. 670, 671; now 18 U.S. ¢ 4. 238 In its present forn 
this statute provides 
Whoever Knowingly or willfully advocates, abets, advises, or te>ches the ity, necessity, d I 
or propriety of overthrowing or destroying the government of the United Stvt or the government of y 
State, Territory, District or possession thereof, or the government of sny politic?] subdivision therein, by 
force or violence, or by the assassination of any officer of any such government; or 
‘Whoever, with intent to cause the overtarow or destruction of any su government, prints, put hes 
edits, issues, circulates, sells, distributes, or publicly displ»y ny tten or printed matter advoe?ting, 
advising, or te ching the duty, necessity, desirability, or propriety of overthrowing or destroying any g 
ment in the United St»tes by force or violence, or ettempts to do so; or 
**W hoever org :nizes or helps or ettempts to org) nize any society, grouy embly of persons who t« 
advocate, or encourage the overthrow or destruction of iny such government bv force or violence: or become 


or is a member of, or affiliates with, any such society, group, or assembly of persons, Knowing the purposes 


thereof 

‘Shall be fined not more than $10,000 or imprisoned not more than ten ye®rs, or both, and shall be ineligible 
for employment by the United States or any department or agency thereof, for the five years next following 
his conviction.” 

14 (1951) 341 U.S. 494 
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was written by Chief Justice Vinson in which he was joined by Justices 
Reed, Burton, and Minton. Justices Frankfurter and Jackson wrote 
separate concurring opinions, and Justices Black and Douglas dis- 
sented in separate opinions, 


Opinion of the ¢ hief Justice 


The purpose of the Smith Act, he wrote, is to protect the existing 
Government from change by violence as distinguished from peaceable, 
lawful, and constitutional change. It is manifestly within the power 
of Congress to protect the Government from armed rebellion. 

Whatever theoretical merit there may be to the argument that there is a 
“right” to rebellion against dictatorial governments is without force where the 
existing structure of the government provides for peaceful and orderly change 
(p 501 
There is no restriction on discussion under this statute but there is a 
prohibition against “advocacy” of the type specified. 

The right of free speech is not unlimited. There are occasions 
where the societal value of speech must be subordinated to other 
values and considerations. The criterion applied in the past by the 
Supreme Court in delimiting the scope of free speech was enunciated 
in Schenck v. United States.’’ Justice Holmes stated therein that 
not all speech is protected by the first amendment and that the— 
question in every case is whether the words used are used in such circumstances 
and are of such a nature as to create a clear and present danger that they will 
bring about the substantive evils that Congress has a right to prevent (p. 52). 
Previous decisions in line with this dictum illustrate that where an 
offense is specified by a Statute in nonspeech or nonpress terms, a 
conviction relying upon speech or press as evidence of violation may 
be sustained only when the speech or publication creates a ‘‘clear and 
present danger” that the prohibited activity will be attempted or 
accomplished. 

The “clear and present danger’ test is applied by the Chief Justice 
to this case. It is necessary to determine whether such danger exists 
and whether Congress has the right to prevent the substantive evil 
specified in the statute. 

Vinson quickly concludes that Congress may punish advocacy of 
the violent overthrow of the Government. Likewise, the attempt to 
overthrow the Government by violence is an evil which Congress may 
prevent. Success or probable success of such attempt need not be 
shown 

A revised version of the “clear and present danger’ rule is adopted 
in this opinion. The phrase was interpreted by Chief Judge Learned 
Hand of the Court of Appeals for the Second Circuit, as follows: 

In each case [courts] must ask whether the gravity of the ‘‘evil,’’ discounted by 
its improbability, justifies such invasion of free speech as is necessary to avoid 
the danger (p. 510). 

The conspiracy which the jury found to exist creates the danger. 
Whether the conspiracy creates sufficient danger of the substantive 
evil to justify restraint of speech is a matter for the court in determin- 
ing whether or not to apply the statute. In this present case the 
conspiracy does create a “clear and present danger,”’ as interpreted 
by Chief Judge Hand, and the statute may be applied. 


— 


(1919) 249 U.S. 47 





FEDERAL CASE LAW CONCERNING SECURITY OF UNITED STATES 37 
Concurri? 7 Opinions 


The concurring opinion of Mr. Justice Frankfurter stressed the 
weight to be given to a legislative determination that certain activity 
should be proscribed because of the threat to national security. It is 
primarily the function of the Legislature to weigh competing values 
of unlimited free speech and protection of the Government from over- 
throw by violence and the courts should intervene only when legis- 
lative action is unreasonable. In enacting the Smith Act, Congress 
was justified in making the determination that a conspiracy of the 
nature engaged in by defendants is a substantial threat to national 
security. 

Justice Jackson rested his reason for affirmance of the conviction 
on the proposition that Congress, having the power to outlaw the 
attempt to overthrow the Government by force, may prohibit a con- 
spiracy to effect that objective. The ‘‘clear and pre sai danger”’ test 
he said, is impossible to apply in this situ: stion since the effectiveness of 
Communist propaganda cannot be measured in order to ascertain the 
existence of such danger. 


Dissenting opinions 


Justices Black and Douglas dissented. They took the position 
that the defendants were not charged with a conspiracy to overthrow 
the Government but only with a conspiracy to teach and advocate 
such overthrow, and argued that it was an infringement of the first 
amendment to penalize the latter 

Black would have held section 3 of the Smith Act invalid on its face. 
Douglas admitted that free speech may be restricted in certain cases 
when speech is of a nature, such as the teaching of techniques of 
espionage and sabotage, that a peril is created from the speech itself. 
Activities justifying infringement of free speech were not shown in 
this case.'”° 

2. LATER DECISIONS 


Two important cases have been decided by lower Federal courts 
since the decision in the Dennis case. Both of these cite that leading 
case in upholding the constitutionality of the Smith Act, and proceed 
to examine the nature of activities which constitute a violation of the 
statute. After the Dennis case it is clear that active participation in 
organizing a conspiracy to advocate the overthrow of the Government 
by force and violence contravenes the Smith Act. 


Schneiderman v. United States 


In Schneiderman v. United States, *" a case involving the second- 
level leaders of the Communist Party, the District Court for the South- 
ern District of California held that conviction could be sustained 
where it was proved that defendants had actively pereee in a 
conspiracy to advocate the violent overthrow of the Government 
In the instructions to the jury it was stated that the jury may not 
infer that any particular individual was a member of the conspiracy 
merely because the evidence shows him or her to have been a member 
or officer of the Communist Party. 


% See also Dunne v. United States (1943) 138 F. 2d 137. 
7 (1952) 106 F. Supp. 906 
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* * * [T]he fact, if vou so find, that the defendants * * * became 
members or oflicers of the Communist Party; or organized units of the Communist 
Party; or recruited members to the Communist Party; or published and circulated 
books, articles, magazines and newspapers, or caused to be written articles and 
directives in publications of the Communist Party; or conducted schools and 
classes; or planned to go ‘‘underground”’; or used fictitious names, would not be 
sufficient to sustain the burden of proof which rests upon the prosecution in this 
case (p. 936). 

Activities in connection with the Communist Party, therefore, could 
not be considered except as means or methods in furtherance of an 
object or purpose of the conspiracy. 


Frankfeld v. United States 


Frankfeld v. United States ** was a prosecution under the Smith 
Act against Communist leaders in Maryland and the District of 
Columbia. Conviction was affirmed by the Court of Appeals for the 
Fourth Circuit upon the findings that the Communist Party had as 
its objective the overthrow of the Government by force and violence 
and that defendants had become members of the party with knowl- 
edge of its criminal purpose. 

In the course of the opinion the court stated: 

Membership in an organization renders aid and encouragement to the organiza- 
tion; and when membership is accepted or retained with knowledge that the organ- 
ization is engaged in an unlawful purpose, the one accepting or retaining member- 
ship with such knowledge makes himself a party to the unlawful enterprise in 
which it is engaged (p. 684). 

Guilt is established when an organization with such criminal purposes is shown 
to have existed ana defendants are shown to have joined it with knowledge of 
such purposes (p. 689). 

Although the Dennis case is referred to in this opinion the court 
does not apply the ‘clear and present danger’ test. Validity of the 
statute rests on the power of the Government to protect itself from 
subversion. A conspiracy directed to that end can be prohibited since 
the danger of such a conspiracy is ever ‘‘clear and present’”’ (p. 682). 


F. MEMBERSHIP IN OR AFFILIATION WITH SUBVERSIVE ORGAN- 
IZATIONS AS BASIS FOR DENATURALIZATION AND DEPORTATION 


1. REVOCATION OF NATURALIZATION FOR SUBVERSIVE BELIEFS AND 
ACTIVITIES 


As a result of legislation dating from 1906, it has been possible 
for a naturalized citizen to lose his citizenship because, at the time of 
taking his oath, he was not attached to the principles of the 
Constitution. 

Numerous cases have arisen under this legislation wherein the 
issue was whether a person holding subversive beliefs at the time 
of naturalization, or within 5 years preceding naturalization, could 
have his citizenship canceled for fraud in procurement. Prior to the 
Nationality Act of 1940 membership in organizations advocating the 
violent overthrow of the Government was not specified as a bar to 
naturalization. It was a matter for judicial determination whether 
the beliefs and activities of a particular individual (aside from mem- 
bership in a subversive organization) constituted a basis for revoca- 
tion of naturalization. 


— 


128 (1952) 198 F. 2d 679, 
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a. Prior to Nationality Act of 19 10 
Schneiderman case 


The leading case on this subject is Schneiderman v. United States.'* 
Defendant, an admitted member of the Communist Party, became a 
naturalized citizen in 1927 at which time he swore that he was at- 
tached to the principles of the Constitution. In 1939, the United 
States Government, acting under sections 4 and 15 of the act of 
June 29, 1906,’ sued to cancel his certificate on the ground that 
citizenship had been “‘illegally procured’”’ in that defendant, at the 
time of naturalization and for 5 years preceding, had not ‘“‘behaved 
as a person attached to the principles of the Constitution and the 
good order and happiness of the United States.’’ It was alleged that 
he was in fact a member of, affiliated with, believed in, and supported 
certain communistic organizations in the United States which were 
opposed to the principles of the Constitution and advocated the 
overthrow of the Government of the United States by force and 
violence. 

Mr. Justice Murphy, writing for the majority, reversed the district 
court and court of appeals in holding that evidence did not show with 
requisite certainty that defendant was not attached to the principles of 
the Constitution during the period in question. The statute at that 
time did not proscribe Communist beliefs or affiliations on the part 
of persons who became naturalized. The issue to be determined was 
whether defendant’s adherence to Communist beliefs and participation 
in activities of Communist organizations was incompatible with attach- 
ment to principles of the Constitution. 

There is nothing, he said, that prevents a person from advocating 
radical changes in the Constitution and still being attached to the 
principles of that instrument. As long as advocacy of change is by 
peaceful and constitutional means, behavior is in accordance with con- 
stitutional principles. Even though a reasonable man might find that 
the Communist Party advocates violent overthrow of the Government, 
the question here is the belief held by the defendant. ‘The Govern- 
ment has not shown by 
clear, unequivocal, and convincing evidence that his beliefs on the subject of force 
and violence were such that he was not attached to the principles of the Constitu- 
tion in 1927. Beliefs are a personal matter and cannot be imputed because of 
associations. 

As to the court’s view of the position of the Communist Party in 
1927: 

A tenable conclusion * * * is that the Party in 1927 desired to achieve its 
purpose by peaceful and democratic means, and as a theoretical matter justified 
the use of force and violence only as a method of preventing an attempted forcible 
counter-overthrow once the Party had obtained control in a peaceful manner, or 
as a method of last resort to enforce the majority will if at some indefinite future 
time because of peculiar circumstances constitutional or peaceful channels were 
no longer open. 

Since the Government did not show that the Communist Party and 
the defendant subscribed to force and violence to achieve their goal 





129 (1943) 320 U.S. 118 





30 34 Stat. 596. Sec. 4 provides that it shall be made to appear that an applicant for citizenship inter 
alia behaved as a man attached to the principles of the Constitution of the I ted Stat ind is well di 
posed to the good order and happiness of the same. See. 1 lirne e pro ire | which suit may be 
institute/1 for the purnose of carceling a certificate of citizenship on the ground of fraud or on the ground that 


such certificate was illegally procured. 
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in contravention of constitutional principles, the certificate of naturali- 
zation should not be set aside. 


’ { y 
Crerman-.imerican Bund CASES 


Cases under the statutory provisions involved in the Schneiderman 
case have been in line with the principles set forth therein as far as 
requiring “clear, unequivocal, and convincing proof” that defendants 
were not attached to the principles of the Constitution at the time of 
taking the oath of citizenship in order to revoke naturalization. 
Findings as to the character of subversive organizations in the German- 
American Bund and the Communist Party have departed from the 
findings in respect to the Communist Party expressed in the majority 
opinion in the Schneiderman case. 

In the Bund ™! cases, the court held that the defendants, active 
members of the German-American Bund, should have their naturali- 
zation revoked since there was fraud in procurement of such naturali- 
zation. Defendants purported to take a bona fide oath of allegiance 
to the United States while secretly retaining some measure of alle- 
giance to Germany and secretly lacking attachment to American 
principles. 

The Schneiderman case was distinguished since in that case evidence 
was conflicting as to what the Communist Party advocated and 
defendant testified that he did not believe in those teachings which 
were found to be reprehensible and in conflict with the Constitution. 
The Supreme Court had overruled the cancellation of naturalization 
since it would not impute a reprehensible interpretation of the Com- 
munist Party to a member in the absence of overt acts indicating 
that such was his interpretation. 

In the Bund cases, however, there was no conflicting evidence as 
to the reprehensible character of that organization’s program. The 
court held that the overwhelming evidence showed that the Bund 
program was of an un-American, subversive character. Evidence of 
statements and conduct on the part of individual defendants showed 
that prior to naturalization they believed and acted in accordance 
with the Bund program and, in some instances, independently of the 
organization, the defendants spoke and acted in ways inconsistent 
with unqualified allegiance to the United States and attachment to 
its principles.!** 

b. Srnec Nationality Act of 1940 

In 1940 the standard for revoking naturalization was changed to 
the extent that membership in an organization dedicated to the violent 
overthrow of the Government within 10 vears preceding naturaliza- 
tion would be grounds for revocation of naturalization.’ 


-—<—$—$— 








United States v. Raecker (1944) 55 F. Supp. 403 
2 See also United States v. Holtz (1944) 54 F. Supp. 63, 71, where the Court stated that belief in and vd- 
herence to the vicious principles of Nazism is not within the “area of allowable thought” set forth by the 
Supreme Court in the Schneiderman case Accord: United States vy. Pante (1944) 54 F. Supp. 728, 731 
Mere membership in the Bund, however, was not in itself sufficient to prove fraud warranting revocation 
of naturalization without the ‘‘clear, unequivocal, and convincing’ evidence of fraud required by the 
Schneiderman case See United States v. Kusche (1944) 56 F. Supp. 201 and United States v. Korner (1944) 


56 F. Supp. 242 for cases involving Bund members where facts were held Insufficient to set aside certificates 
of naturalizatio 





No person shall hereafter be naturalized as a citizen of the United States— * * * (b) * * * who is 

1 ber of or effiliated ith any organization, association, society or group that believes in, advises, 

dvocates or teaches 1) the overthrow by force or violence of the Government of the United Stetes * * * 

Che provisions of this seetion shall be applicable to any applicant for naturalization who at any time within 

period of ten years immediately preceding the filing of the petition for naturelization is or has been, found 
to be within any of the clauses enumera 





in this section, notwithstanding that at the time petition is 
filed he may not be included i such classes’’ (54 Stat. 1158). 
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The test of the Schneiderman case requiring ‘clear, unequivocal 
and convincing”’ proof in order to set aside naturalization has not been 
abandoned. The proof now required does not have to show that the 
defendant personally did not believe in the principles of the Constitu- 
tion but may be limited to showing membership in an organization of 
the type described in the statute. Judicial determinations as to the 
nature of the Communist Party in recent cases differs from the doter- 
mination of the Supreme Court in the Schneiderman case. 

In United States v. Sweet,'*' the court, acting under the Nationality 
Act of 1940, revoked defendant’s certificate of naturalization on the 
grounds that he was a member of the Communist Party within 10 
years prior to his naturalization in 1946. The court held that it need 
not consider the state of defendant’s mind as was necessary in the 
Schneiderman case but only the objective fact of membership in an 
organization which advises, advocates, or teaches the overthrow of 
the Government by force and violence. On the basis of evidence 
presented the court found that the Communist Party is such an or 
ganization and that defendant’s membership was proved by clear 
unequivocal, and convincing proof 


2. DEPORTATION OF ALIENS WHO ADVOCATE VIOLENT OVERTHROW OF 
rHE GOVERNMEN' 


A weapon which the Government possesses against aliens who 
engage in subversive activities is that of deportation. The right to 
exclude and deport aliens is inherent in sovereign power. In exer- 
cising this power, Congress has set various criteria for deportation 
including expulsion of aliens deemed dangerous to national security 
Legislation has been specifically directed, in several instances, against 
the alien who advocates the overthrow of the Government by force 
and violence. 


a. De portation for past TVié mbe rsh ip nas whi rsive organization 
(] Prior to Alien Registration Act of 1940 


While it was clear that an alien who was a member of an organiza 
tion which advocated violent overthrow of the Government could be 
deported under the Anarchist Act of 1918, '° it was an open question 
whether an alien who had termmated such membership was similarly 
liable to expulsion. ‘This issue was resolved in the negative in the 
case of Kessler v. Strecker 

Defendant, an alien, entered the United States in 1912 and applied 
for naturalization in 1933. At that time information was disclosed 
which led to an action by the Secretary of Labor to deport defendant 
under the Anarchist Act on the grounds that, after his entry, he 
became a member of that class of aliens who are excluded because of 
membership in or affiliation with an organization which believes in, 


4 (1952) 106 F. Supp. 634 
35 Accord: United States v. Chomiak (1952) 108 F. Supp 






% 4() Stat. 1012. Sec. 1, enumerating classes of aliens who may not be imitted, include | “ 
believe in, advise, advocate, or teach or who are members of or afl ted with ar rganization, assoc 
society, or group that believes in, advises, advocates or teaches * * * the overthrow by fo ( 
of the Government of the United States."’ Sec. 2 provides for deportation of any alien “who, at any tin 
ifter entering the United States is found to have been at the time of entry, or to have become thereafter 


a member of any of the classes of aliens enumerated” in sec. | 
187 307 U.S. 22 (1939 
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advises, or teaches the violent overthrow of government. Evidence 
showed that defendant was a member of the Communist Party from 
November 15, 1932, to February 1933 but there was no indication 
that he continued membership thereafter. 

The Supreme Court, upholding the Circuit Court of Appeals, 
held that defendant could not be deported on the basis that he became 
a member of the Communist Party after entry since he had dis- 
continued membership in that organization. ‘The court traced the 
legislative history of the statute involved and concluded that Con- 
gress intended that it should apply only to aliens presently engaged 
in activity of the character prohibited. 

In the absence of a clear and definite expression, we are not at liberty to con- 
clude that Congress intended that any alien, no matter how long a resident of 
this country, or however well disposed toward our Government, must. be deported, 
if at any time in the past, no matter when, or under what circumstances, or for 
what time, he was a member of the described organization. In the absence of 
such expression we conclude that it is the present membership, or present affilia- 
tion—a fact to be determined on evidence—which bars admission, bars naturali- 
zation, and requires deportation 8 (p. 30). 


(2) Since Alien Registration Act of 1940 
Harisiades v. Shaughnessy 


As a result of this decision Congress provided in the Alien Regis- 
tration Act of 1940 * that past as well as present membership in 
an organization which advocates violent overthrow of the Govern- 
ment is a basis for expulsion. The constitutionality of this statute 
was upheld in Harisiades v. Shaughnessy. 

Harisiades, a Greek national, had resided in the United States since 
he was 13 years of age. In 1925 he joined the Communist Party and 
was an active worker until his membership was discontinued in 1939. 
He continued associations with party members and belief in the 
principles and philosophy of that organization. The other two 
defendants likewise were members of the Communist Party at one 
time but had severed connections prior to the enactment of this 
statute. All defendants were ordered to be deported in accordance 
with the statute cited. 

The Supreme Court held that this act was not invalid under the 
first and fifth amendments or article I, section 9 (forbidding ex post 
facto laws). ‘The power to deport aliens is inherent in every sovereign 
state and is largely immune from judicial inquiry or interference. 
This power has not been exercised so severely in providing for de- 
portation of this class of alien that there has been a violation of the 
due process clause of the fifth amendment. 

In respect to the contention that deportation on the basis of 
advocacy of particular beliefs is a violation of free speech, the Court 





188 But see United States ex rel. Yokinen v. Comm. of Immigration (1932) 57 F. 2d 707. Cases upholding 
deportation where alien is a member of the Communist Party or a Communist organization: 
Murdock v. Clark (1931) 53 F. 2d 155; 
Kenmotsu v. Nagle (1930) 44 F. 2d 953; 
United States ex rel. Lisafeld v. Smith (1924) 2 F. 2d 90; 
United States v. Perkins (1935) 79 F. 2d £33; 
United States er rel. Ahern v. Wallis (1920) 268 F. 2d 413; 
Anfolish v. Paul (1922) 283 F. 2d 957; 
United States er rel. Fortmueller vy. Comm. of Immigration (1936) 14 F. Supp. 484. 

19 54 Stat 673, sec. 2: “Any alien who was at the time of entering the United States, or has heen at any 
time thereafter, a member of any one of the classes of aliens enumerated in section 1 [including those who 
advocite violent = of the government] shall * * * be * * * deported.” 

M® (1952) 342 U. S. 580. 
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found that advocacy of the overthrow of the Government by force 
and violence is not within the protection of the first amendment.'*! 

Finally, the Court dismissed the argument that defendants could 
not be deported because to do so would be punishment for activities 
engaged in prior to the 1940 statute and hence invalid as an ex post 
facto law. This statute is a continuation of legislation, dating from 
1920, which warned aliens not to become members of organizations 
that advocate overthrow of the Government by force and violence. 
These defendants were not caught unawares by a change in the law. 

In any event this is not an ex post facto law prohibited by the Con- 
stitution since such prohibition pertains only to criminal legislation. 
Deportation proceedings have been consistently classified as civil 
procedure. Congress, in exercising its wide discretion over this sub- 
ject, responded to the Communist strategy of formally expelling aliens 
from membership to avert deportation. The Government’s task of 
deporting such aliens, without the necessity of proving permanent 
membership, was thereby facilitated. 


b. Deportation for innocent membership in a subversive organization 
Laiva v. Nicolls 


The question of the liability to deportation of an alien who joined 
the Communist Party innocently without knowledge of its unlawful 
purpose was resolved in Latva v. Nicolls.’ Proceedings were brought 
under section 22 of the Internal Security Act of 1950.'* 

Evidence showed that defendant had emigrated to the United States 
from Finland when he was 13 years of age and had a consistent 
upstanding reputation. In 1949 he filed a petition for naturalization. 
An investigation made in connection with this petition disclosed that 
defendant had been a member of the Communist Party for a brief 
period in 1934. He believed that it was a political party devoted to 
desirable ends and was wholly unaware that the party advocated the 
violent overthrow of the Government. 

The court said that the intent of Congress to include, within the 
purview of aliens subject. to deportation, those aliens who were 
innocent members of the party for a short period is shown by the line 
of statutes directed toward removing Communist influences from the 
American scene. A limited exception is made in the Immigration 
and Nationality Act of 1952,'* whereby the Attorney General may 
relieve an alien of deportation when unusual hardship would otherwise 
result. This provision implied that an alien who had joined the Com- 
munist Party in ignorance of its aims was deportable prior to this act 
and thereafter only the Attorney General could grant relief. 

There was no basis for assuming, therefore, that Congress made any 
exception in the Internal Security Act of 1950 pertaining to the class 
of aliens of which defendant was a member. Hence he was subject 
to deportation.!® 


141 See Dennis v. United States (1951) 341 U.S. 494. 

142 (1952) 106 F. Supp. 658. 

43 64 Stat. 987, 1006. ‘‘Any alien who was at the time of entering the United States, or has been at any 
time thereafter, a member of the Communist Party of the United States, shall be deported.” 

144 Sec, 244 (a) (5), 66 Stat. 163, 8 U.S. C. A. 1254 (g) (5). 

145 See also Galran v. Press (1953) 201 F. 2d 302. 








44 FEDERAL CASE LAW CONCERNING SECURITY OF UNITED STATES 


Cc. Proof of a filiation unth or membe rship in a subrve reve organi zation 
necessary for de portation 


B idges \ NW ron 
4 


{n important case dealing with proof necessary to show an alien’s 
membership in or affiliation with an organization of the nature pro- 
hibited is By id qe sv. Wiron.® Defendant, an alien who entered the 
United States in 1920, was charged with membership in and affiliation 
with the Communist Party and his deportation was ordered under the 
Alien Registration Act of 1940. 

The Supreme Court, after detailed examination, reversed the find- 
ing that the defendant was affiliated with the Communist Party. The 
Attorney General had interpreted the word ‘affiliation’? to include 
cooperation with Communist groups in legitimate measures. The 
Court held that to amount to affiliation such cooperation would have 
to relate to furtherance of the unlawful aims of the Communist Party. 
To forbid the furthering of legitimate aims even though these coincide 
at points with principles of the Communist Party, would be a denial 
of free speech. 

As to defendant’s alleged membership in the Communist Party, the 
Court held that the deportation hearing was unfair in admitting 
hearsay evidence bearing on such membership. The order of deporta- 
tion was reversed, 


lll. EspronaGr, SABOTAGE, AND TRADING WirH THE ENEMY 
A. ESPIONAGE 


Cases involving espionage or conspiracy to commit espionage have 
arisen under sections 1, 2, 4, and 6 of the Espionage Act of 1917 
These sections prohibit gathering, transmitting, or losing defense 
information to the injury of the United States or advantage to a 
foreign government. 


Gorin v. United States 


The range of prohibited activities under these provisions of the 


j 


Espionage Act was set forth in the leading case of Gorin v. United 











States Defendant, Gorin, and a confederate, Salich, were indicted 
under section 1 (b) ' for obtaining documents connected with national 
defense: section 2 (a for delivery of the documents from Salich to 
4 wa 
144 | 
4 } er for the purpose afore id, and witt ke intent or reason to believe pies 
sh wr obtai ittempts, o iduce r aids anot opy, tak h r ot i, an ketel 
pt , bi I pla may le} strument, appliance locument 
wri or not f anything connected with the national defense; * * * shall be punished by a fine of 1 
han ,000, or by l nment t more than eal or bott 
9 Sec. 9 , Whoever, with intent or reason to believe that it to be used to the injury of the Unite 
States or to the advantage < 4 foreign nation, communicates, delivers, or transmits, or attempts to, or 
rid r induce mother to, communicate, delive r transmit, to any foreign governn t, or to any factior 
| litarv or nava ce within a fore ountry hether recognized or unrecognized by the 
I S ‘ ny represe e, off mployvee, subject, or citizen thereof, either directly 
I documen vritil code book 1 book, sketch, photograph, photographie negative 
lue p , map, model, note, instrument, appliance, or information relating to the national defense 
sha d by imprisonment for not more than twenty years: Prorided, That whoever shall violate 
the 1 subsection (a) of this section in time of war shall be punished by death or by imprisonment 
rn n thirty years: and (b) whoever, in time of war, with intent that the same shall be com 





1 my, shall collect, record, publish, or communicate, or attempt to elicit any information 
with respect to the movement, numbers, description, condition, or disposition of any of the armed forces 
ships, aircraft, or war materials of the United States, or with respect to the plans or conduct, or supposed 
plans or conduct of any naval or military operations, or with respect to any works or measures undertaken 
for or connected with, or intended for the fortification or defense of any place, or any other information 
relating to the public defense, which might be useful to the enemy, shall be punished by death or by in 


prisonment for not more than thirty year 
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Gorin; and section 4 '° for conspiracy to deliver the documents to a 
foreign government. 

Defendant, Gorin, a citizen of the Soviet Union, sought and ob- 
tained from Salich the contents of over 50 reports relating chiefly to 
Japanese activities in the United States. These reports were ob- 
tained from the files of the Naval Intelligence branch office, San 
Pedro, Calif. Information concerning activities of Japanese military, 
civil officials, and private citizens, deemed of possible interest to the 
Intelligence Office, was contained in the reports 

Defendants contended (1) that the prohibitions of the statute are 
limited to obtaining and delivering information concerning the places 
specifically described in the statute (e. g., vessels, aircraft, fort, ete.) 
and (2) that an interpretation which put within the statute the fur- 
nishing of any information connected with or relating to the national 
defense other than that concerning these specifically deseribed places 
and things would violate due process because of indefiniteness 

The Supreme Court, speaking through Mr. Justice Reed, held that 
the act covered documents or other articles or information relating 
to national defense, without regard to their connection with the 
places and things mentioned in section 1 (a 

On the issue of indefiniteness the Court held that the criterion for 
determining whether a document or other thing protected is covered 
by the statute is that these be connected with national defense This 
is not an uncertain criterion which deprives a person of the ability to 
predetermine whether a contemplated action is criminal under the 
provisions of this law. National defense 
is a generic concept of broad connotations, referring to the military and naval 
establishments and the related activities of national preparedness (p. 28 
Further, there must be an 
intent or reason to believe that the information to be obtained is to be issued to 
the injury of the United States or to the advantage of any foreign nation 
The language therefore appears sufficiently definite to inform the 
public of activities which are prohibited and is consistent with due 
process 

The Court concluded that the information involved here, giving a 
detailed picture of counterespionage work of the Naval Intelligence, 
must be considered as dealing with activities of the Armed Forces 
It was proper, therefore, for a jury to determine whether the activities 
of defendants were connected with national defense. Conviction was 


sustained, 
United States v. Heine 


A second case dealing with the range of prohibited activities under 
these sections of the Espionage Act is United States v. Heine." 

Defendant was indicted for sending information concerning the 
American automobile and airplane industries to Germany in_ 1940. 
This information was gathered from such sources as magazines, books, 
newspapers, and conversations with persons working in the industries. 


All of this information came from sources that were lawfully accessible to anyone 





who was willing to take the pains to find, sift, and collate it; no public authorities, 

Sec. 4: “If two or more persons conspire to violate the provisions ections two or three of this title, 
snd one or more of such persons does any act to effect the object of the ec piracy, each of the pat oO 
such conspiracy shall be punished as in said sections provided in the case of the doing of the act the accom 


*“** 


plishment of which is the object of such conspiracy 
181 (1945) 151 F. 2d 813 
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naval, military or other, had ordered, or indeed suggested, that the manufac- 
turers of airplanes—even including those made for the services—should withhold 
any facts which they were personally willing to give out (p. 815). 

The court concluded that the statute is limited to prohibiting the 
gathering and transmission of information, of a secret nature, con- 
nected with national defense. 

* * * [T}t is obviously lawful to transmit any information about weapons and 
munitions of war which the services had themselves made public; and if that 
be true, we can see no warrant for making a distinction between such information, 
and information which the services have never thought it necessary to withhold 
at all. * * * The services must be trusted to determine what information may 
be broadcast without prejudice to the ‘‘national defense’’ and their consent to 
its dissemination is as much evidenced by what they do not seek to suppress, 
as by what they utter. Certainly it cannot be unlawful to spread such informa- 
tion within the United States; and, if so, it would be to the last degree fatuous 
to forbid its transmission to the citizens of a friendly foreign power. ‘‘Information 
relating to the national defense,’’ whatever else it means, cannot therefore include 
that kind of information, and so far as [defendant’s] reports contained it, they 
were not within the section (p. 816). 


United States v. Rosenberg 


The notorious case concerning the atomic-energy spies, Julius and 
Ethel Rosenberg, involved the transmitting of secret documents con- 
nected with national defense to a foreign government.!” 

Defendants were indicted, along with others, for conspiring to 
violate section 2 of the Espionage Act.’ Evidence showed that de- 
fendants had secured secret information concerning operations and 
personnel of the atomic experiment station at Los Alamos, N. Mex., 
in 1944 and 1945. This information was transmitted to agents of the 
Soviet Union in return for money and gifts. After a trial defendants 
were convicted and the Rosenbergs sentenced to death. 

The Court of Appeals for the Second Circuit upheld the conviction. 
Judge Frank, speaking for the court, followed the reasoning of the 
Gorin case in stating that the Espionage Act prohibits the communica- 
tion of prohibited information to the advantage of “any foreign na- 
tion’”’ even if injury to the United States is not shown. No distinction 
is made between friendly and enemy nations. Hence the fact that 
the Soviet Union was allied with the United States at the time of de- 
fendants’ activities had no bearing on the question of whether such 
activities were criminal. 

The issue of vagueness of the law and claimed violation of rights 
under the first amendment were settled on the basis of the Gorin case. 
It was there held that the statute is definite enough to inform citizens 
concerning prohibited activities, thereby protecting constitutional 
rights. 

In petition for rehearing it was urged that defendants were indicted 
and tried for giving aid to a country which was not an “enemy.” 
Since the crime of which they were accused was the same kind as 





152 United States v. Rosenherg (1952) 195 F, 2d 583. 

183 So far as pertinent, it reads as follows: (a) ‘‘Whoever, with intent or reason to believe that it is to be 
used to the injury of the United States or to the advantage of a foreign nation, communicates, delivers, or 
transmits, or attempts to, or aids or induces another to, communicate, deliver, or transmit, to any foreign 
government, or to any faction or party or military or naval force within a foreign country, whether recognized 
or unrecognized by the United States, or to any representative, officer, agent, employee. subject, or citizen 
thereof, either directly or indirectly, any documert, writing, code book, signal book, sketch, photograph, 
photographie negative, blue print, plan, map, model, note, instrument, appliance, or information relating to 
the national defense, shall be punished by imprisonment for not more than twenty years: Provided, That 
whoever shall violate the provisions of subsection (a) of this section in time of war shall be punished by 
death or by imprisonment for not more than thirty years * * *’. 50 U.S. C. § 32 is now contained in 
the revised title 18, § 794. 
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treason, but of a lesser degree, defendants should be entitled to the 
constitutional safeguards applicable to a trial of the greater crime. 
This would have required instruction concerning the two-witness rule 
and the finding by a jury of an overt act. 

The Court dismissed this argument by pointing out that the crimes 
of treason and espionage are distinct since the provision dealing with 


ce 


aid to an ‘‘enemy”’ necessary for treason conviction is irrelevant to 
the espionage offense .!™ 

At a special term of the Supreme Court on June 18, 1953, a grant of 
stay of execution by Mr. Justice Douglas was reviewed and vacated.'® 
The issue presented was whether the Atomic Energy Act of 1946 
rendered the district court powerless in this case to impose the death 
penalty under the Espionage Act. By the terms of the former 
statute capital punishment is authorized only upon recommendation 
of a jury and a finding that the offense was committed with intent 
to injure the United States. Neither of these determinations was 
made in this case. 

The Court held that the Atomic Energy Act did not apply here since 
the overt acts relating to atomic energy took place as early as January 
1945—before the passage of the Atomic Energy Act. The act could 
not be applied retroactively as otherwise it would be prohibited as 
ex post facto. There is no purported repeal of the Espionage Act 
by the Atomic Energy Act nor do grounds exist for repeal by implica- 
tion. The latter law specifically provides that applicable provisions 
of other laws shall not be excluded. Conviction is consequently 
sustained on the basis of the Espionage Act.'® 


B. SABOTAGE 
1. DESTRUCTION OF WAR MATERIALS OR WAR FACILITIES 


There are surprisingly few reported cases involving this type of 
activity. 


a. World War I 


During World War I, one Weisman and others were indicted under 
section 2 of the act of April 20, 1918," the “Sabotage Act,” for stealing 
and carrying away 5,000 feet of railroad telegraph line which was 
under the possession and control of the Government. The defendant 
was convicted in the district court. Upon appeal, the circuit court 





18 See Er parte Quirin, 317 U. S.1 

188 Posenherg v. United States (1953) 346 U. S. 273. 

1% Convictions for espionage were upheld in these cases: United States v. Molzahn (1943) 135 F. 2d 92. cert. 
den. 319 U. S. 774 (conspiracy to transmit defense information to Japan and Germany U ted States v. 
Grote (1944) 140 F. 2d 413 (conspiracy to violate statute by obtaining and transmitting to the German Reich 


photographs, negatives, drawings, and other papers containir nformation relating to national defer : 
United States v. Ebeling (1944) 146 F. 2d 254 (conspiracy to dise a to German agents information affecting 
national] defense): Farnsworth v. Zerbst (1938) 98 F. 2d 541 (an American citizen who conspires with foreign 
diplomats to deliver information concerning national de fer se is not immune from pro section as rc ynsequence 
of the diplomatic immunity of his coconspirators; see also Fa orth v. Zerbst ( ‘ 8) 97 F. 2d 255 Farns- 





worth v. Sanford (1940) 115 F. 2d 375) United States v. Lang (1947) 73 F. Supp. 561 (conspiracy to obtain 
information concerning national defense for German agent 

Convictions were reversed in the following cases: Thomas v. United States (1945) 151 F. 2d 183 (conviction 
for conspiracy to commit espionage for Germany reversed hecause of erroneous charge to jury): United States 
v. Coplon (1950) 88 F. Supp. 921: 185 F. 2d 629: (1951) 191 F. 2d 749 (conviction for attempt to deliver defense 
information to agent of the Soviet Union reversed because of inadmissible evidence and arrest without a 
warrant) 

187 40 Stat. 534: “When the United States is at war. whoever, with intent to injure, interfere with, or 
obstruct the United States * * * in preparing for or carrying on the war, or whoever, with reason to believe 
that his act may injure, interfere with, or obstruct the United States * * * in preparing for or carrying on 
the war, shal] willfully injure or destroy, or shall attempt to so injure or destroy, any war miterial, war 
premises, or war utilities, as herein defined, shall, upon conviction thereof, be fined not more than $10,000 
or imprisoned not more than thirty years, or both.”” Now 18 U.S. C. § 2153 
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denied defendant’s contention that, since the offense was alleged to 
have occurred after the Armistice, an indictment under a statute only 
applicable “when the United States is at war’ would not lie. The 
Court stated that the war did not cease the day of the Armistice and 
it would take judicial notice that the United States was still at war 
on the date of the offense. It, likewise, dismissed the defendant’s 
argument that “copper line wire,’ being used in connection with the 
transportation of war material and troops, did not come under the 
statutory category of ‘war premises, or war utilities.”” The Court 
held there was sufficient evidence to support the conviction and 
affirmed the district court.'* 


b. World War II 


In the Second World War, Heinrich Roedel was indicted under 
section 2 of the Sabotage Act '” for attempting to set fire to “‘war 
premises,’’ namely a warehouse in which war materials were produced 
in a shipyard. The defendant was convicted in district court and 
the circuit court affirmed. The latter stated that the district 
court did not err in admitting evidence of Roedel’s membership in 
the Nazi Party and the Storm Troops in a prosecution for an attempt 
to destroy ‘‘war premises’? with intent to interfere with the United 
States in conduct of the war. 


PRODUCTION OF DEFECTIVE WAR MATERIAL 


a. World War I 

During the First World War, De Bolt and others were indicted for 
attempting to cause certain steel railroad cars to be made in a defective 
manner in violation of section 3 of the “Sabotage Act.’ '* There was 
evidence to the effect that the defendants had been discharged as a 
result of a labor dispute and had tried to induce a worker to pour 
vinegar into the bearings of a lathe operated by an employee hired 
as a replacement. The act itself was never attempted. At the trial, 
the defendants moved for a directed verdict on the ground that to be 
convicted of an “attempt to cause’’ war material to be made in a 
defective manner some type of overt act with specific intent must be 
shown. They maintained that merely to advise or attempt to influ- 
ence another to commit the crime would not constitute the crime. 
The district judge, in denying the motion, said that such action, as 
a matter of law, was sufficient to constitute an ‘attempt to cause”’ 
under the act." The case was submitted to the jury but the defend- 
ants were acquitted. 
b. World War II 

The most important case under the “Sabotage Act’ in World War 
Il arose out of the production of aluminum castings for aircraft engines 
by a foundry company. John, Frank, and Edward Schmeller were 





* Weisman v. United States (1921) 271 F. 944 
sit ot 
Poedel ( ted States (1944) 145 F. 2d 819 
), 1V18 (40 Stat. 534 When the United States is at war, whoever, with intent to injure, 
obstruct the United States * * * in preparing for or carrying on the war, or whoever, with 
ve that his act may injure, interfere with, or obstruct the United States * * * shall will 
lly * * * attempt to make or cause to be made in a defective manner, any war material * * * shall * * * 
be fined not more than $10,000 or imprisoned for not more than thirty years, or both.”” Now 18 U.S.C 
§ 2154 


2 I ted States vy. De Bolt et al, (1918) 253 F. 78 
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indicted on a count’ for willfully making a particular casting by 
welding process ‘in a defective manner.’’ They were found guilty by 
jury in the district court and appealed. Judge Allen, speaking for 
the circuit court, stated that specific intent to injure the United 
States need not be proved under the statute. The defendants could 
be convicted if they willfully made the material with reason to believe 
that it would injure the country. She stated that 
the statute must necessarily be such a making as to interfere with the normal 
functional result of the particular product.!% 


the making of defective war material which is condemned in general terms by 


In the instant case, she stated, the record showed conclusively that 
welding in and of itself would not cause defective war material. Thus, 
to convict the defendants, Judge Allen declared, it must have been 
shown that they, as executives in the plant, willfully made or caused 
to be made the particular casting in a defective manner. Conelud 
ing that there was no substantial evidence that this was the case 
she set aside the judgments and sentences and remanded the cases to 
the district court with instructions to grant the defendant’s motion 
for a directed verdict. 


C. TRADING WITH THE ENEMY 
1. WAR OF 1812 


Congress took cognizance of the economic aspects of warfare early 
in our history. During the War of 1812, they asi yp American 
vessels trading with the enemy and devised a method of enforcing 
such prohibitions." A substantial _—— of cases arose out of the 
capture of ships and cargoes owned by citizens of the United States 
and their subsequent condemnation sy judicial procedure to the 
benefit of the master and crews of capturing privateers.’ 


2. WORLD WAR I 


To deal with the problems of economic warfare in the First World 
War, Congress passed the Trading With the Enemy <Act.’” The 
act forbade certain positive acts in regard to the enemy under penalty 
of fine and imprisonment. A few cases have arisen under these 
provisions.'® 








There were also counts under the general conspiracy statute and for cor racy to violate tl 
act However, none of the defendants was convicted for these offense Che converse of tl case appeared 
in United States v. Antonelli Fireworks Co. (1946) 155 F. 2d ¢ Indictments for wi mar i 
defective war materials (incendiary bombs and hand grenades) unde AY i 
conspiracy to defraud the United State nder 18 U. 8, ¢ 8S ‘ 7 I 
conspiracy indictment but acquittal on the de tive manu rin 
64 Schmeller v. United States (1944) 143 F. 2d 544, 549 
Act of July 6, 1812 (2 Stat. 778), an act to prohit American vessels ym proceeding t tradir 
enemies of the United State providing for confiseat of vessel and f ind imprisonment th ; 
ter; act of August 2, 1813 (3 Stat. 84), an act to prohibit the use o enses or passe ranted by the aut! 
of the government of the United Kingdom of Gr Brita ind Ireland g for the co 
of ships violating its provisions. Both these statutes were repealed in 18 See also act of June 2t 812 
(2 Stat. 759 
6 The Rapid (1814) 12 U.S. 153; Th tlerander (1814) 12 | Ss. 168 he Julia (1814) 12 t 8.179: The Aur 
1814) 12 U. S. 203; The Venus (1814) 12 U.S. 2453; The Merrimac 1814) 12 U.S. 317: The Fr 1814) 12 
U.S. 333; The Sally (1814) 12 U.S. 391; The Fliram (1814) 12 U. 8. 444; The seph (1814) 12 U.S. 450; The 
Mary and Susan (1816) 14 U. 8. 25: The Mary (1815) 138 U.S. 12 
67 Act of October 6, 1917 (40 Stat. 412 
’ The bulk of the Act and resulting case law deal with the seizure ner propert nt 


wartime and is beyond the purview of this stud 
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The Welsh case 


Welsh, a merchant seaman, was indicted on two counts for violating 
section 3 (c) of the Trading With the Enemy Act.” The first count 
was for attempting to bring a letter into the United States (other than 
in the regular course of mail) and the second was for actually bringing 
it in. The defendant demurred to both counts of the indictment, 
maintaining that in neither had it been alleged that the communica- 
tion “was intended for or to be delivered to” an enemy or an ally of 
an enemy of the United States. District Judge Mayer, in overruling 
the demurrer, stated that Congress had intended to prohibit two types 
of activity by the section: (1) The bringing in or sending out of the 
country of letters in ways other than the regular mail, and (2) the 
sending out of the country of letters in any way, intended for an enemy 
or an ally of the enemy. He stated that the former activity was in- 
volved in the instant case and declared: 

[t is plain that the Congress realized that persons arriving in this country, or 
leaving this country, might bring or carry tangible forms of communication, not 
merely to an enemy, as enemy is defined in the act, but to some person or persons 
who would be citizens of our own country, or of some other friendly nation, and 
vet who might be secretly opposed to our government and its purposes in connec- 
tion with the war. A communication harmless on its face might nevertheless 
conceal a sinister plan or an inimical piece of information, and might reach the 
hands of some inimical or thoughtless person, to the detriment of the United 
States in connection with its war activities.!” 

Welsh was convicted in district court and sentenced to a year and a 
day. The conviction was affirmed by the circuit court. 


3. WORLD WAR II 
The Krepper case 


A second case involving communication with enemies of the United 
States arose out of activities of one Emil Krepper immediately 
following the Pearl Harbor attack. He was indicted for violating 
section 3 (c) of the Trading With the Enemy Act for sending a message, 
partly in code, to his wife in Germany by way of an intermediary in 
Spain. The defendant was convicted by a jury in district court and 
received a 10-year sentence. On appeal, the circuit court maintained 
that the term “enemy” could apply to his wife even though she was a 
citizen of the United States. The statute, the court declared— 


was intended to have specific application to any individual regardless of his 
nationality or citizenship and even if a citizen of the United States, if he was resi- 
dent within a territory of any nation with which the United States was at war.!” 


In his assignment of errors, the defendant had contended that since 
he did not write or send the letter—the message had been included in 
a letter written by a Mrs. Frey—the indictment was bad. In dis- 
missing this contention, the court noted that the letter had been 














Act of October 6 ll] be unlawful * * * (ce) for any person * * * to send, or take 
out t l or take out. or bring into the United States. any letter or other 
Wr t fo communication, except in the regular course of the mail: and it shall be unlawful 
for . erson t nd, tak or transmit out of the United States, or attempt to send, take, or transmit out 
of t United States, anv letter or other writinc, * * *, or other form of commnnication intended for or to 
be delivered, directly or indirectly, to an enemy or ally ofenemy * * *’ Now 50U.S.C. App. $3 (ce). 

170 [ i Qos v. Weleh (1918) 250 F. 209, 210 

Welsh v. United States (1929) 267 F, 81! In United States v. Van Werkheren (1918) 250 F. 211 a demurrer 
wa 1 to t charging violation of sec. 3 for bringing in a bond of an Amcri- 
car ition w ng on it, but an indictment was held good which alleged the 
t t 1 of a bond lair igures and words. The latter was regarded by the Court 
**as i writing r tang! mote mmunte tior - 





172 United States v 159 F.. 2d 958, 966, cert, den. 330 U. S. 824. 
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written in Krepper’s presence and “his actions were similar to that 
of an individual giving dictation.” '* The court saw no substance in 
other assigned errors and affirmed the defendant’s conviction. The 
Supreme Court denied certiorari. 


The Le iner case 


Geography and the navies of the United States and Great Britain 
made trading with the enemy extremely difficult in both World Wars. 
However, the landing of German saboteurs in this country during the 
Second World War did result in one prosecution and conviction for a 
violation of section 3 (a) of the act.'“ Helmut Leiner was indicted 
for taking money from one of the German agents for the purpose of 
getting change. He entered pleas of guilty to the counts under 3 (a) 
but, upon conviction, appealed on the sufficiency of the indictments. 
Judge Learned Hand, speaking for the circuit court, denied defend- 
ant’s argument that the statute was unconstitutional as too vague. 
After discussion of a number of Executive rulings, Hand concluded 
that the President had not licensed such activity pursuant to his 
statutory authority. He admitted, however, that the indictment was 
faulty in merely stating that the defendant thought that he was deal- 
ing with a German agent and not stating, also, that he actually was 
an agent. Hand declared: 

We agree that Congress did not mean to make it a crime to trade with a person, 

not in fact an ‘‘enemy,’’ even though the accused had reason to believe that he 
was; the statute was aimed at protecting the nation, not at punishing persons, 
however ill-disposed, who did it no harm.!% 
Regardless of this, Hand was of the opinion that it would be silly to 
believe that this could have misled the defendant in preparing his 
defense and the error was not prejudicial. The circuit court affirmed 
the conviction. 


IV. ReGistRaAtTIon oF Foreign AGENTS AND SUBVERSIVE 
ORGANIZATIONS 
A. REGISTRATION OF FOREIGN AGENTS 

In the critical period preceding the outbreak of World War IT, when 
the danger from foreign agents operating within the United States 
posed a threat to national security, Congress declared that such agents 
should be required to register with the Secretary of State. This was 
provided for in the Foreign Agents Registration Act of 1938 as 
amended.” 


1, VALIDITY OF LEGISLATION REQUIRING REGISTRATION 


The most important case on the matter of registration of foreign 
agents is United States v. Peace Information Center.” Defendant 


173 Thid., p. 972. 





1% Act of October 6, 1917 (40 Stat.): “Sec.3. It shall be unlawful 1) Forany person in the United States, 
except with the license of the President, granted t h person, or to the enemy, or ally of enemy, as pro- 
vided in this Act, to trade, or attempt to trade, either directly or indirectly, with, to, or from. or for, or on 
account of, or on behalf of, or for the benefit of y person, W knowledge or reasonable cause to believe 
that such other person is an enemy or ally nemy, or is conduneting or taking part in such trade, directly 
or indirectly, for, or on account of, or on behalf of, or for the benefit of, an enemy or ally ofenemy.”’ Now 


50 U.S.C. App. $3 (a) 

178 United States v. Leiner (1944) 143 F. 2d 298, 300-301. Leiner had been tried for treason in a prior 
prosecution but was aconitted on a directed verdict. 

17622 U.S.C. A. 611-621. 

177 (1951) 97 F. Supp. 255 
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organization and its offices were indicted under the Foreign Agents 
Registration Act for failure to register as agents of a foreign principal 

In response to an attack on the validity of this statute, the District 
Court for the District of Columbia held that it was constitutional on 
the basis that (1) the subject matter was within the legislative powers 
of Congress and (2) the provisions did not transcend any limitation on 
the exercise of these powers 

It based the first proposition on the inherent power of Congress to 
legislate on subjects pertaining to foreign relations. This power, said 
the court, comprises not only authority to regulate relations with for- 
eign countries but also to prohibit any disturbance or interference with 
external affairs. Furthermore, this type of legislation may be enacted 
under congre wane al power to legislate concerning national defense 
since propaganda by foreign agents may threaten national security. 

Nor is the act invalid on the grounds of violation of the first and 


fifth amendments. There is no infringement of the first amendment, 
protecting free speech, since there is no regulation of the expression 
of ideas. All that is required is the ide ntification of persons carrying 
on certain activities. The registration provision is analogous to 


licensing requirements governing the practice of professions rather 
than a regulation of free speech. 

As to the argument that compliance with the act would result in 
self-incrimination in violation of the fifth amendment, the court 
pointed out that the privilege against self-incrimination is personal and 
not a basis for invalidating a statute. The information called for is 
not incriminating on its face. Further, there is no necessity for a 
person to incriminate himself in any event since he does not have to 
be an agent for a foreign country 

Finally, the statute is not vague but is precise—describing persons 
who are required to register. There may be borderline cases where 
an individual cannot be certain of his obligations but such circum- 
stances are not sufficient to vitiate the law. 


° 


2. SCOPE OF ACTIVITIES REQUIRED TO BE DISCLOSED IN REGISTRATION 


Viereck v. United States,'* a leading case dealing with the registra 
tion of foreign agents, was concerned with the scope of activities 
which an agent must disclose. Defendant complied with the act by 
registering as an agent for the German Government. He did not, 
however, disclose activities performed on his own behalf which were 
not in his capacity as agent for Germany. The act, prior to amend- 
ment, did not require a statement of activities by a foreign agent 
other than those on behalf of his principal. 

In 1942 the statute was amended to include the requirement that 
both original and supplemental statements contain a “comprehensive 
statement of the nature of registrant’s business.”’'” The court held 
hat these new provisions could not be applied retroactively Lo 
impose a duty which was formerly excluded. Conviction, therefore, 
could not be sustained.!™ 


M3) 318 U.S. C. 236 
tot. 248 2 ; \ S t 
Iso: ed States v. Auhagen (1941) 39 F. Supp. 590; United States v. Kelly (1943) 51 F. Sup] 
at ted State Germe 1 me l ocat ul League (1946) 153 F. 2d 860 
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B. REGISTRATION OF SUBVERSIVE GROUPS 


The Internal Security Act of 1950 requires that “Communist- 
action organizations” and ‘“Communist-front organizations’ register 
with the Attorney General, accompanying such registrations with an 
accounting of the receipt and disbursement of funds and a listing of 
officers. The ‘‘action organizations’? must also list their members 
Whenever the Attorney General has reason to believe that an organiza- 
tion, which has failed to register under the act, should be compelled to 
do so, he may file a petition with the Subversive Activities Control 
Board for an order of enforcement. The Board shall then determine 
by a quasi-judicial procedure whether the organization comes within 
one of the above designations 


Communist Party v. McGrath 


On November 22, 1950, the Attorney General filed a petition seeking 
to have the Communist Party register as a ‘“Communist-action or- 
ganization.”” Before a hearing was initiated on the petition, the Com- 
munist Party brought a suit for a preliminary injunction to stay the 
proceeding and declaratory judgment as to the unconstitutionality 
of the statute. A statutory three-judge court was convened. In 
denying the preliminary injunction, the court declared 


The preliminary relief sought must be denied since plaintiffs h 








ave not exhausted 
their administrative remedies and for the further reason that the publie interest 
is paramount to any threatened loss or damage to plaintiffs pending final deter 
mination of the case. Furthermore, the constitutional questions raised by the 
plaintiffs can be saved before the Board and determined upon review by the 
United States Court of Appeals pursuant to the direction of Congress for judicial 


review of the board’s action under the controlling statute 


Hearings on the petition before the Subversive Activities Control 
Board commenced in April 1951 and continued until July 1952. On 
April 20, 1953, the Board issued a report in which it found that the 
Communist Party was a “Communist-action organization’? and 
ordered it to comply with the registration requirements of the act 
The party filed suit in the Circuit Court of the District of Columbia 
to set aside the order of the Board.’ In all probability, the con- 
stitutionality of the statute will be determined by the circuit court or 
by the Superme Court on subsequent appeal.’ 


V. GOVERNMENT EMPLOYMENT AND NATIONAL SECURITY 


In 1939, the first legislative step was taken in instituting a loyalty 
program for employees of the Federal Government.’ In the last 15 
vears, a number of cases have arisen out of the laws and regulations 
that have been established to protect our Government from subver- 
sion from within. 


eS 





Act of September 23, 1950 (64 Stit. 987 
« Communist Party of the United States v. McGrath (1951) 96 F. Supp. 47 
Report of the Subversive Activities Control Board— Brownell, Atiorney-Ge uv. Communist Party 
of United States (printed as 8. Doc. No. 41, 83d Cong 
4 The act provided judicial review by the circuit court and the Supreme Court on certiorari Che find- 
ings of fact were to be sustained if supported by a preponderance of the evidence (act of September 23, 1950, 
supra., sec. 14 
185 For a discussion of some of the constitutional issues that may be raised on a 11 see Report of Control 
Board, supra, pp. 128-132, and concurring opinion of Judge Bazelon in Communist Party v. McGrath, supra, 


pp. 47-52. / 
1% Act of August 2, 1939, sec. 9A (53 Stat. 1148)—The Hatch Act. 
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A. CONGRESSIONAL DENIAL OF SALARY FOR REASONS OF 
SECURITY 


As early as 1941, appropriation acts carried provisions stating that 
no part of the funds appropriated should be used to pay the salary or 
wages of any person who advocates, or who is a member of any organi- 
zation which advocates, the overthrow of the Government of the 
United States by force and violence. Today similarly worded gen- 
eral provisions are carried in all appropriation acts. The following 
case came about as a result of a deviation from this pattern by Con- 
gress—the prohibition of salary payments to specified individuals ac- 
cused of “subversive activities.” 


The Lovett case 


On February 1, 1943, Congressman Martin Dies, chairman of the 
Committee on Un-American Activities, made a speech on the floor of 
the House in which he named 39 Government employees as unfit to 
hold their positions. He later suggested that the Appropriations 
Committee 


* 


weigh the evidence and * * take immediate steps to dismiss these people from 


the Federal service.!* 
A resolution was passed authorizing a subcommittee of the Appropria- 
tions Committee to examine the charges. The subcommittee’s re- 
port was appended to the Appropriations Committee’s report on the 
Urgent Deficiency Appropriation Act of 1943 and declared that three 
of the employees had been guilty of subversive activity."* The re- 
ported bill included a provision that none of the money appropriated 
should be used to pay the salaries of the three employees after Novem- 
ber 15, 1943. The House passed the bill after bitter debate. The 
Senate, at first, refused to accept this provision and it was only after 
five conferences that they finally agreed to the House bill. The Presi- 
dent signed the measure but expressed his belief that it was unconsti- 
tutional. The Government agencies involved kept the employees on 
the job after the November 15 deadline but gave them no pay. The 
employees brought action in the Court of Claims and were awarded 
compensation for the period they had worked subsequent to the dead- 
line. The Supreme Court granted certiorari. 

Justice Black delivered the opinion of the Court and affirmed the 
awed by the Court of Claims. He declared: 

We hold that the purpose of [the provision] was not merely to cut off respondents’ 
compensation through regular disbursing channels but permanently to bar them 


from government service, and that the issue of whether it is constitutional is 
justiciable.'** 


Such a provision, he stated 


falls precisely within the category of congressional actions which the Constitution 
barred by providing that ‘‘No Bill of Attainder or ex post facto Law shall be 
passed”’ 190 


Previous cases, he said, had established the proposition— 


ST RY ression’ | Record 651 

8 The report defined “subversive activities” °s follows: “Subversive ectivity in this country derives 
from condrct intention llv destructive of or inimic 1 tot Covernment of the United St tes—th>t which 
seeks to underr ine its institutions, or to distort its functions, or to impede its projects, or to lessen its efforts 
the ulti te end being to overturn it Il. Such ectivity m°y be open and direct as by effort to overthrow 
or subtle nd indirect °s by bot ge’ (H. Report No, 448, 78th Cong., p. 5 

se i States v. Lovet 104 xT S 0 1 
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that legislative acts, no matter what their form, that apply either to named 
individuals or to easily ascertainable members of a group in such a way as to 
inflict punishment on them without a judicial trial are bills of attainder prohibited 
by the Constitution.!™ 

In the instant case, Black stated, the provision applied to particular 
individuals and was a punishment in the sense that it was a— 


permanent proscription from any opportunity to serve the Government.!” 


Such a punishment, he noted, has only been invoked by Congress for 
special types “of odious and dangerous crimes.” Justice Frankfurter 
wrote a concurring opinion, for himself and Justice Reed, in which he 
upheld the Court of Claims on the ground that the act ‘merely 
prevented the ordinary disbursal of money to pay respondents’ 
salaries” ' but did not cut off the Government’s obligation to pay for 
services rendered. He believed the act was not a bill of attainder in 
that it lacked a declaration of guilt and an imposition of punishment. 


B. DISMISSAL OF EMPLOYEES BY THE EXECUTIVE FOR REASONS 
OF SECURITY 


The heads of executive agencies have been required to discharge 
employees who, from a security standpoint, do not have the necessary 
qualifications for government employment as laid down by congres- 
sional enactment and Executive order. In the following cases, dis- 
charged Government employees have appealed to the courts for relief. 


The Friedman case 


In February 1942, Friedman was employed by the Federal Govern- 
ment, subject to character investigation, on a war service appoint- 
ment. Such appointments were outside the classified civil service 
but were authorized by the Civil Service Act and subsequent Executive 
orders.'* In October 1942, the Civil Service Commission decided 
that there was reasonable doubt as to Friedman’s loyalty and re- 
quested his dismissal by his agency.'® After an appeal and hearing 
before the Board of Appeals and Review of the Civil Service Commis- 
sion and review by the Commission itself, the initial decision was 
affirmed. Friedman appealed directly to the Commission. After a 
further hearing there was no change in the decision. Upon his dis- 
missal, Friedman brought an action in the District Court of the Dis- 
trict of Columbia for a declaratory judgment as to legality of his dis- 
charge, a writ of mandamus to compel his reinstatement, and an 
injunction to prohibit the Commission from interfering with his rein- 
statement. Both parties moved for summary judgment. The de- 
fendant’s motion was granted and Friedman appealed to the Circuit 
court. 

Justice Miller, speaking for the court, affirmed the decision of the 
lower court. He stated: 

The United States has the right to employ such persons as it deems necessary 
to aid in carrying on the public business. It has the right to preseribe the quali- 
fications of its employees and to attach conditions to their employment.!® 





1%! Ibid., pp. 315-316, 
12 Thid., p. 316 
18 Tbid., p. 330 


5 U.S.C. § 632: Executive Order No 906: Feb 6, 1942 

198 War Service Regulation IT, see was ollows: “An applicant may be denied appointment for any 
of the following reasons: * * * (g) a re aca doubt as to his loyalty to the Government of the United 
States: * * * Any of the reasons stated in the foregeing subdivisions from b) through (h) inclusive, shall be 
sufficient cause for remov uf from the service 


1% Friedman v. Schwellenbach et al. (1946) 159 F.. 2d 22, 24, cert. den 330 U.S. 838 (1947 
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Miller further declared that the War Service Regulation was reason- 
able and within the authority conferred by statute and executive 
order. The court, under these circumstances, he said, would not 
concern itself with the question of whether Friedman was in fact 
disloval. The finding of the Commission on this was conclusive. 
He stated: 

* * * it has long been held that the courts will not review managerial acts, 
not clearly arbitrary, of executive officials performed within the scope of their 
authority, and will not substitute their judgment in such matters for that of the 
officials .! 


he Supreme Court denied certiorari. 


The Bailey case 
/ 


Dorothy Bailey was emploved in the classified civil service from 1939 
until 1947 when she was separated due to a reduction in force. In 
March 1948, she was given a temporary appointment and in May of 
the same year she was reinstated to permanent status. ‘This reinstate- 
ment, however, was subject to an investigation of her qualifications 
for the position.’ ‘Two months after her reinstatement, she was 
informed that certain adverse information had been uncovered and she 
was requested to answer interrogatories in regard to the information. 
\liss Bailey was given a hearing before the Regional Loyalty Board 
which decided that reasonable grounds existed for belief that she was 
disloval to the Government of the United States. It instructed her 
agency to separate her from the service and barred her from competing 
in civil service examinations for 3 years. She appealed to the Loyalty 
Review Board but it sustained the regional board. Miss Bailey 
brought an action in the district court for a declaratory judgment and 
an order directing her reinstatement. Both parties moved for sum- 
mary judgment. The defendant’s motion was granted. Miss Bailey 
appealed to the circuit court. 


The opinion of the circuit court 


Judge Prettyman, speaking for the three-man court, agreed with 
counsel for Miss Bailey that the part of the order which forbade her 
from employment in the civil service was invalid. He stated that the 
Supreme Court in the Lovett case *° held that a permanent proscrip- 
tion from government service is “punishment” and can only be 
inflicted upon compliance with the sixth amendment. The fact that 
it was a temporary proscription rather than a permanent one was 
“merely one of degree and not one of principle.’ *! 

Though Miss Bailey had based her action on the unconstitutionality 
of the employment bar, the members of the court had differing opin- 
ions on other aspects of the constitutionality of the dismissal. Judge 
Prettyman maintained that the sixth amendment was not applicable 


T(bii. P.25 
Miss Bailey’s investigation was conducted under the President’s employees loyalty program in the 
Xt tive branch of the Government The standards and procedure for this program were set out in Ex 
Order No. 9835, March 21, 19417 (12 Fed. Reg. 1988 Che order in pt. V stated: ‘1. The standard 
I il of emplo ent or the removal from employment in an executive department or ageney on 
lati t» lovalt hall be that, on all the evidence, reasonable grounds exist for belief that the 
lved is disloyal to the Government of the 1 ted States.”’ 
The decisiors of the loyalty boar Is seem to have been based on certain reports of anonymous persons 
rtified by tae FBL as being experie ‘ced and reliable that Miss Bailey had been an active member of the 
Communist Party in the District of Columbia between 1935 and 1943 
United States v. Lovett, supra 


Railey v. Richardson (1950) 182 F. 2d 46, 55 





- 


FEDERAL CASE LAW CONCERNING SECURITY OF UNITED STATES 57 


because dismissal from the Government service is not “punishment” 
and — 

* * * we would not think that the Constitution meant that the President could 
not dismiss a subordinate executive employee without judicial procedure required 
by the sixth amendment.” 

He declared that the due process clause of the fifth amendment was 
also inapplicable because government employment is neither life, 
liberty, nor property. Judge Prettyman stated: 

Due process of law is not applicable unless one is being deprived of something 
to which he has a right. 

Constitutionally, the criterion for retention or removal of subordinate employees 
is the confidence of superior executive officials. Confidence is not controllable 
by process. What may be required by the acts of Congress is another matter, 
but there is no requirement in the Constitution that the executive branch rely 
upon the services of persons in whom it lacks confidence.2° 

Judge Prettyman maintained that the dismissal did not infringe 
upon Miss Bailey’s rights of freedom of speech and assembly under 
the first amendment because the Constitution does not prohibit 
discharge for political reasons or require the Executive to keep people 
on his staff whose loyalty he doubts. Likewise, he rejected the con- 
tention that discharge for disloyalty constitutes an exception to the 
rules and doctrines applicable to the dismissal of Government em- 
ployees. He pointed out that it in no way resembles a conviction 
from a legal standpoint. The fact that she may have been injured 

o> . 4 
in the process cannot effect the result, he declared, since no constitu- 
tional right was violated and the officials were acting within the scope 
of their authority. Judge Prettyman then summarized his holding: 

In the light of all that is well known, much of which is recited in opinions of the 
Supreme Court, we cannot say that a policy in respect to members of the Com- 
munist party in the Government service under current circumstances is forbidden 
by any restriction in the Constitution. The risks are for the President to estimate 
and the assumption of risk is for him to decide. If he thinks that under present 
circumstances only those whose loyalty is beyond suspicion should be employed 
by this Government, the policy is his to make. The responsibility in this field 
is his, and the power to meet it must be also his. The judiciary cannot dictate 
that he must either retain in Government service those whom he reasonably 
suspects or else reveal publicly the means and methods by which he detects 
disloyalty .?% 

The disse nt 


Judge Edgerton gave the dissenting opinion. He declared: 


Without trial by jury, without evidence, and without even being allowed to 
confront her accusers or to know their identity, a citizen of the United States 
has been found disloyal to the government of the United States. * * * A finding 
of disloyalty is closely akin to a finding of treason. The public hardly dis- 
tinguishes between the two.2% 

Judge Edgerton believed the dismissal violated both the Constitu- 
tion and the Executive order. 

He refused to interpret the Executive order as allowing unsworn 
and anonymous statements to be used as ‘‘evidence” upon which a 
finding of disloyalty could be made. 

Judge Edgerton stated that the procedure followed v iolate d the Con- 


stitution in that dismissal for disloyalty is “punishment” and requires 





202 Tbid., p. 56. 
203 Thid., p. 58. 
2% Thid., p. 65. 
205 Thid., p. 66. 








58 FEDERAL CASE LAW CONCERNING SECURITY OF UNITED STATES 


the safeguards of a judicial trial. He noted that the majority had 
differentiated between an employment bar and a mere dismissal. 
Judge Edgerton believed this distinction was without substance. He 
stated: 

The Court (in the Lovett case) said ‘This permanent proscription from any 
opportunity to serve the Government is punishment * * *’ But the question 
before the Court was whether the attempted dismissals were valid. This was the 
question the Court decided. * * * The dismissals that the Court held invalid 
were the immediate phase of the permanent proscription that the Court said was 
invalid? 

Edgerton was of the opinion that the dismissal violated the first 
amendment. He said the vague and indeterminate boundaries of the 
term ‘disloyal’ have made 
the Executive order as construed and applied a restraint on many opinions that 
certainly cannot be deemed to interfere with the efficiency of the service.?% 
Judge Edgerton noted that Miss Bailey was dismissed because it was 
alleged that she was a member of, or sympathetic with, the Communist 
Party. This, he said, was guilt by association which violates freedom 
of assembly in the first amendment and due process of law under the 
fifth amendment. In conclusion, Edgerton wrote that Miss Bailey’s 
dismissal “has nothing to do with protecting the security of the United 
States” 78 and such an element should not be interjected into the case. 


The S ipreme Court decision 


The Supreme Court, by an equally divided court, affirmed the 
circuit court without opinion.*” 


Recent decisions 


The final two dismissal cases involve the interpretation of a statute 
and Executive order, respectively. Neither case was decided on con- 
stitutional grounds. The validity of the dismissals turned upon the 
question of whether the procedural requirements of either the law or 
order had been complied with. 


The De ik and Patton Case 


Miss Deak and Miss Patton were discharged pursuant to a statute 
that gave the Secretary of War summary dismissal authority when 
removal “is warranted by the demands of national security.” ?° 
The employees’ removal notices stated that they had attended Com- 
munist meetings and were active in Communist organizations but 
failed to supply any other details. The district court dismissed the 
complaint but the circuit court reversed. It held, one judge dissenting, 





I { 0 
[bid., p. 72. 
Ibid., p. 74 Miss Ba W ‘ iining officer for the U. S. Employment Service 
Railey v. Pichardson (1951) 341 U.S. 918. A group of 26 employees of the Post Office, who had received 
proposed dismiss’] under the loy:!ty order, filed suit as in the Bailey cose. The circuit court 
pheld the district court's gront of summery judgment to the Attorney Gener 1 on the authority of the 
Bailey cose. Washington v. Mc@rath (1950) 182 F. 2d 375, affirmed by equally divided court (1951) 341 U.S 
v2 \ number of the justices discuss the Bailey e:se in their opinions in the Joint Anti-Fascist Refugee 
e which was hended down the sime doy. The I tter is discussed »t length in a subsequent section 
Se s, act of December 17, 1942, 56 St>t. 1053: ‘“*The provisions of sec. 6 of the Act of August 
1, 1912 * * *, sh ll not epply to »ny civil service employee of the War or Navy Depirtments * * *, whose 
nedit en 1 is, in the I ion of Secret>ry concerned warranted by the demands of national 
irity Pe Provided, That within thirty days after such removal any such person shll have an 
pportunity personelly to sppeir before the offici 1 design>ted by the Secretary concerned and be fully 
nformed of the reasons for such removel, and to submit, within thirty days there fter, such statement or 
flid t r both, as he may desire to show why he should be ret ined and not removed,”’ 
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that where the statute said that the employee shall ‘‘be fully informed 
of the reasons for such removal”’ it required the Secretary at least to 
disclose the times, places, and organizations involved. The court 
would not comment on what would happen if the disclosure of this 
information conflicted with “security interests” because there was no 
showing in the case that they were involved.?"! 

With the additional information supplied by the Army, the two 
women were able to clear themselves of the security charges. Early 
in 1952, Secretary Pace restored them to their jobs with full back 
pay.?” 

The Kutcher case 


The final case arose out of the discharge of Kutcher, an employee of 
the Veterans’ Administration, pursuant to the President’s loyalty 
program. The charges were initially heard before a branch loyalty 
board of the VA which found that reasonable grounds existed for the 
belief that he was disloye] to the Government of the United States and 
recommended his dismissal. Upon appeal, the Administrator of the 
VA also found against Kutcher but solely on the ground that Kutcher’s 
membership in the Secialist Workers Party gave him ‘no choice but to 
affirm” since that organization was on the Attorney General’s list. 
The Loyalty Review Board affirmed the action and Kutcher applied 
to the courts for relief. The district court granted summary judgment 
for the defendant but the circuit court reversed, setting aside the order 
removing Kutcher from employment. The latter stated that, though 
the branch loyalty board made a finding as required by the order, it 
was merely a recommendation and the final decision was up to the 
Administrator. The Administrator did not satisfy the requirements 
of the Executive order since he made no finding as to loyalty. Under 
certain circumstances membership in such an organization might 
justify the disbelief in an employee’s loyalty, the court said, but in 
each case the agency head must make a specific finding in this regard." 


C. THE ATTORNEY GENERAL’S LIST 


The Executive order which instituted the President’s employees 
loyalty program established various criteria in determining the loyalty 
of Government workers. One of these was the employee's affiliation 
with certain organizations which might be inimical to our form of 
government.24 The Department of Justice was directed to furnish a 
list of such organizations to the Loyalty Review Board for distribution 
to all executive departments.*" 














Deak v. Pace; Patton v. Pace (1950) 185 F. 2d 997 
New York Times, January 11, 1952, p. 1 
Kutcher v. Gray (1952) 199 F. 2d 783 Che Administrator had followed a memorandum issued py th¢ 
Loyelty Review Board which had said memberstip in such an organization made dismissal mandatory 
lhe court held that this memorandum was inconsistent with tre Executive order and was voi 
214 Executive Order No. 9835, pt. V 2. Activities ar at far ! int or employee wt : 
he considered in connection with the determinatior en tisloy ilty may include one or more of the following 
“eee 
“‘f. Membership in, affiliation with or sympathetic association with any foreign or domestic organization 
sociation , ovement, group or combination of per ignated by the Attorney General as tot alitarian 
fuscist, communist, or subversive, or as h i i t rapprovir eco i 
rf soik of tase Or Vicente te leny other persons their righ inder the ¢ nstitut on of tl e United States, or 
is seeking to alter the form of government of the United States by unconstitutional means 12 Fed. Re 
1¢ 4 
Ibid., pt. III: “* * * 3. The Loyalty Review Board shall currently be furnished by the Department of 
Justice the name of each foreign or domestic organizatiot ‘ tion, movement, group or combination o 
persons whieh the Attorney General, after appropriate 1 ar et ition, designates as t 
tarian, fascist, communist or subversive, or as having i ing « pp the cou 
a teuhots of kit acts of force or violence to deny others ertl ut f the United Stat 
or as seeking to alter the form of government of the al : 12 Fed. R 
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The Joint Anti-Fascist Refugee Committee case 


The Joint Anti-Fascist Refugee Committee, the National Council 
of American-Soviet Friendship, Inc., and the Tnternational Workers 
Order appeared on the Attorney General’s list designated as Com- 
munist. They appealed to a district court for injunctive relief and a 
declaratory judgment. The organizations alleged that they were 
engaged in charitable or civic activities or in the business of fraternal 
insurance and were suffering irreparable harm from their listing. 
They alleged that they were losing members, were hampered in their 
fund raising, and, in the case of the International Workers Order, 
harassed by numerous State administrative proceedings to rescind 
license franchises and tax exemptions. In all the cases, the district 
court granted defendant’s motion to dismiss on the ground that the 
complaint did not state a cause of action. The court of appeals 
affirmed, one judge dissenting, and the Supreme Court granted 
certiorari. 

The majority opinions 


The Supreme Court reversed, holding that the complaints stated 
a valid cause of action, and remanded the cases to the district court. 
Five Justices agreed on reversal and all of them wrote opinions. 

From the face of the record, Justices Burton, Douglas, Frankfurter, 
and Black believed that the plaintiffs had standing to sue. Such 
charitable organizations, they maintained, have a legally protected 
right in carrying out their activities free from defamatory statements. 
Justice Jackson stated that if the only effect of the loyalty order was 
that felt by the organizations themselves their right to relief was very 
dubious. He believed that the members were the real target of the 
procedure but, since the Executive— 
proceeds on the basis that each of these associations is so identical with its mem- 
bers that the subversive purpose and intents of the one may be attributed to and 
made conclusive upon the other— ?'6 
it would seem reasonable to allow the organizations standing to vindi- 
cate their members’ rights. 

Justice Burton decided the case on procedural grounds. He noted 
that allegations in the complaint are admitted on a motion to dismiss. 
Burton declared that it would be contrary to the purpose of the 
Executive order to make a designation that was ‘‘patently arbitrary 
and contrary to the uncontroverted material facts’ since the order 
required listing only after “appropriate * * * determination.’”’ Thus, 
he wrote, the 
inclusion of any of the complaining organizations on the designated list solely on 
the acts alleged, which must be the basis of our decision here, is therefore an 
arbitrary and unauthorized act.?” 

Burton concluded that the determination of whether the organiza- 
tions were Communist or whether the Attorney General possessed 
information to reasonably reach such a conclusion was for the district 
court upon remand to decide. 

Justice Douglas agreed with Burton that the case should be decided 
on the narrow grounds, but he added his opinion on the constitution- 
ality of the loyalty program. He believed that a party was entitled 


to know the charges against him and be given notice and an oppor- 


in cist Refugee Co vittee Vv. McGrath (1951 41 U. &. 123, 187 
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tunity to defend. Douglas stated that these principles were violated 
in the instant case as were the decencies of a fair trial in the Bailey 
case. As to the loyalty program in general, he declared: 

I do not mean to imply that but for these irregularities the system of loyalty 
trials is constitutional. I do not see how the constitutionality of this dragnet 
system of loyalty trials which has been entrusted to the administrative agencies 
of government can be sustained. Every government employee must take an 
oath of loyalty. If he swears falsely, he commits perjury and can be tried in 
court. In such a trial he gets the full protection of the Bill of Rights, including 
trial by jury and the presumption of innocence. I am inclined to the view that 
when a disloyalty charge is substituted for perjury and an administrative board 
substituted for the court “the spirit and letter of the Bill of Rights” are offended.?"8 

Justices Black, Jackson, and Frankfurter were of the opinion that 
the procedure violated the ‘‘due process clause”’ of the fifth amendment 
in not offering organizations the opportunity to be heard. Jackson 
noted the paradoxical situation created by the two cases. He declared: 

But an equally divided Court today, erroneously, I think, rejects the claim 
that the individual has hearing rights. I am unable to comprehend the process 
by which those who think the Attorney General’s designation is no more than a 
press release can foreclose attack upon it in the employee’s case. Also beyond 
my understanding is how a Court whose collective opinion is that the designations 
are subject to judicial inquiry can at the same time say that discharge based at 
least in part on them is not * * * So far as I recall, this is the first time this 
Court has held rights of individuals subordinate and inferior to those of organized 
groups. I think that is an inverted view of the law—it is justice turned bottom- 
side up.?!9 

Justice Black denied that the Constitution permitted the 


executive officially to determine, list, and publicize individuals and groups as 
traitors and public enemies.?”° 
He said it punished many organizations merely for political beliefs 
and thereby violated the first amendment. Black believed that the 
act constituted an executive bill of attainder. He admitted that classic 
bill was a legislative condemnation but declared: 

I cannot believe that the authors of the Constitution, who outlawed the bill 
of attainder, inddvertently endowed the executive with the power to engage in 
the same tyrannical practices that had made the bill such an odious institution.*”! 


The dissent 


Justice Reed gave the dissenting opinion for himself, Chief Justice 
Vinson, and Justice Minton. Reed stated that the designation of 
the type of organizations subject to listing was reasonably certain. He 
stated that the description “Communist” is adequate for the purposes 
of inquiry and listing. Such a definition, be said, does not have to 
be as precise as in a criminal prosecution. Reed disagreed with 
Burton that on a motion to dismiss such allegations by the listed or- 
ganizations that they are not totalitarian, Fascist, or Communist are 
admitted as well- pleaded facts. He maintained that these statements 
were merely conclusions of law, empty assertions without well-pleaded 
facts to sustain them. 

Justice Reed stated that the real issue of the case was whether the 
Attorney General’s designation procedure was so fundamentally un- 
fair and restrictive of personal freedom as to violate the first amend- 
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ment and the due process clause of the fifth amendment. He de- 
clared that as far as the complaining organizations are concerned, 
the designation, whether right or wrong, did not violate the first 
amendment. He wrote: 


So long as petitioners are permitted to voice their political ideas, free from 
suggestions for the opportune use of force to accomplish their social and economic 
aims, it is hard to understand how any advocate of freedom of expression can 
assert that their right has been constitutionally abridged??? 


Reed answered the contention that due process requires notice and a 
hearing by stating— 


that there is no deprivation of any property or liberty of any listed organization 
by the Attorney General’s designation.2 


He continued: 


It may be assumed that the listing is hurtful to their prestige, reputation and 
earning power. It may be such an injury as would entitle organizations to dam- 
ages in a tort action against persons not protected by the privilege * * * This 
designation, however, does not prohibit any business of the organization, subject 
them to any punishment or deprive them of liberty of speech or other freedom. 


He stated that if the organizations were permitted to enter the investi- 
gation it would interfere with basic discretionary power in the Execu- 
tive. Justice Reed then concluded: 


The Executive has authority to gather information concerning the loyalty of 
its employees as congressional committees have power to investigate matters of 
legislative interest. A public statement of legislative conclusions on information 
that later may be found erroneous may damage those investigated but it is not a 
civil judgment or criminal conviction. Due process does not apply. Questions 
of propriety of political action are not for the courts. Information that an 
employee associates with or belongs to organizations considered communistic may 
be deemed by the Executive a sound reason for making inquiries into the desirabil- 
ity of the employment of that employee. That is not “guilt by association.” It 
is a warning to investigate the conduct of the employee and his opportunity for 
harm,?%4 


VI. Loyaury Oatru ror Lasor UNION OFFICERS 


In response to the problem posed by the threat of political strikes 
caused by Communist-controlled labor unions, Congress included sec- 
tion 9 (h) in the Labor-Management Relations Act of 1947. This 
provision requires each officer of a union which desires to use the 
facilities of the National Labor Relations Board to submit an affidavit 
to the Board stating that he is not a member of the Communist Party 
or affiliated with such party, and that he does not believe in, is not a 
member of, nor supports any organization that believes in or teaches 
the overthrow of the United States Government by force or by any 
illegal or unconstitutional methods. 

This provision of the Labor-Management Relations Act was held 
constitutional in the leading case of American Communications Asso- 
ciation, C. I. O., et al. v. Douds, Regional Director of the N. L. R. B2*° 


Ibia, p. 200 
Thid, p. 202 
4 Tbid., p. 212 
No investigation shall be made by the Board of any question affecting commerce concerning the 
representation of emplovees, raised by a labor organization under subsection (c) of this section, and no 
complaint shall be issued pursuant to a charge made by a labor organization under subsection (b) of seetion 
160 cf this title, unless there is on file with the Board an affidavit executed contemporaneously or within 
the preceding twelve-month period by each officer of such labor organization and the officers 6f any national 
or international labor organization of which it is an affiliate or constituent unit that he fs not a member of the 
Communist Party or affiliated with such party, and that he does nct believe in, and is not a member of or 
supports any organization that believes in or teaches, the overthrow of the United States Government 
by force or by any illegal or unconstitutional methods The provisions of sections 286, 287, 1001, 1022, and 
1023 of Title 18 shall be applicable in respect to such affidavits (29 U.S, C. A. 159 (t 
226 (1950) 339 U.S, 382 
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The case of United Steelworkers of America, et al. v. N. L. R. B. was 
combined for presentation to the Supreme Court. 

In the first case leaders of complaining union had refused to comply 
with section 9 (h). Suit was brought to restrain the NERB from 
holding a representation election in a bargaining unit in which the 
union was the employee representative until a hearing was granted 
to the union. 

In the second case the NLRB had found, upon petition of the 
union, that an employer had committed an unfair labor practice in 


refusing to bargain. The Board, however, postponed the effective 
date of its order compelling employer to bargain until the union 
complied with section 9 (h). The constitutionality of this section 


was In issue on appeal. 
Opinion of the Chief Justice 


The Supreme Court, speaking through Chief Justice Vinson, based 
the justification for the subject section on the interstate commerce 
clause. The authority of Congress to enact the National Labor 
Relations Act was based on its power to protect interstate commerce 
by removing obstructions to the free flow of commerce. 

The “political strike” is one such obstruction which Congress 
sought to remove by section 9 (h). Evidence presented to the legis- 
lative body 
tended to show that Communists and others proscribed by the statute had 
infiltrated union organizations not to support and further trade union objectives, 
including the advocacy of change by democratic methods, but to make them a 
device by which commerce and industry might be disrupted when the dictates 
of political policy required such action (p. 389). 

While it is true, said he, that the requirement of section 9 (h) places 
handicaps on unions whose leaders refuse to comply, there is no prohi- 
bition against these leaders in respect to holding top union positions. 
The remedy provided by this section is not unreasonable in the light of 
the objective sought to be attained, i. e., the prevention of political 
strikes. Identification of persons by political affiliation is not pro- 
hibited in this instance since Congress could rationally find that the 
Communist Party is unlike other political parties and that union 
oflicers who believe in the principles of that party would utilize their 
positions to bring about strikes for political advantage. 

The problem of the effect of this provision on the exercise of political 
rights protected by the first amendment was posed since persons hold- 
ing Communist beliefs may be restricted in their activities as far as 
holding high positions in unions is concerned. It was contended that 
section 9 (h) places a limitation on free speech and therefore must be 
justified under the “clear and present danger” rule.” This argument 
was rejected by the Court, however, in holding that this is not a case 
in which free speech elements are involved. 

As for the contention that the ‘‘clear and present danger’’ test should 
be applied in ascertaining the threat of political strikes to the safety 
of the nation, the Court stated that although 
the substantive evil must be serious and substantial, it was never the intention 


of this Court to lay down an absolutist test meas ana | in terms of danger to the 
Nation. When the effect of a statute or ordinance upon the exercise of first 
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amendment freedoms is relatively small and the public interest to be protected 
is substantial, it is obvious that a rigid test requiring a showing of imminent danger 
to the security of the Nation is an absurdity (p. 397). 

It is a question in each case whether a regulation which abridges 
free speech is outweighed by the interest in the preservation of public 
order. The we ighing of conflicting interests in determining the need 
for regulation of activities affecting interstate commerce is primarily 
the burden of Congress. Only when a regulation unduly infringes on 
personal freedoms, declared the Chief Justice, will the Court declare 
the statute unconstitutional. When the problem is one of drawing 
inferences concerning the need for regulation of particular forms of 
conduct the Court will not substitute its judgment for that of Congress. 
Regulation of political strikes is in the public interest. Power in the 
hands of labor representatives is of great importance in its effect on 
society and hence “the public interest in the good faith exercise of 
that power is very great’”’ (p. 402) 

In answer to the contention that the evil of political strikes should 
be dealt with directly rather than in the present manner the Court 
observed that this is the only way of protecting interstate commerce 
from a continuing threat of such strikes. 

The fact that the injury to interstate commerce would be an accomplished fact 
before any sanctions could be applied, the possibility that a large number of such 
strikes might be called at a time of external or internal crisis, and the practical 
difficulties which would be encountered in detecting illegal activities of this kind 
are factors which are persuasive that Congress should not be powerless to remove 
the threat, not limited to punishing the act (p. 406). 

The scope of section 9 (h) applies not only to a union officer who is 

a member of the Communist Party or affiliated organization but also 
to one who refuses to swear 
that he does not believe in, and is not a member of or supports any organization 
that believes in or teaches, the overthrow of the United States Government by 
force or by any illegal or unconstitutional methods. 
The Court construed this phase of the section 9 (h) to apply only to 
those union officers who believe in violent overthrow of the Govern- 
ment as it presently exists under the Constitution as an objective and 
not merely a prophecy. 

Considering the circumstances surrounding the problem—the deference due 
the congressional judgment concerning the need for regulation of conduct affecting 
interstate commerce and the effect of the statute upon rights of speech, assembly 
and belief—we conclude that section 9 (h) of the National Labor Relations Act, 

amended by the Labor-Management Relations Act of 1947, does not unduly 
infringe freedoms protected by the first amendment. Those who, so Congress 
has found, would subvert the public interest cannot escape all regulation because, 
at the same time, they carry on legitimate political activities * * * To encourage 
unions to displace them from positions of great power over the national economy, 
while at the same time leaving free the outlets by which they may pursue legiti- 
nate political activities of persuasion and advocacy, does not seem to us to con- 
travene the purposes of the first amendment, That amendment requires that 
one be permitted to believe what he will. It requires that one be permitted to 
advocate what he will unless there is a clear and present danger that a substantial 
publie evil will result therefrom. It does not require that he be permitted to be 
the keeper of the arsenal (pp. 411-412). 

Section 9 (h), in consequence, is not unconstitutionally vague as the 
only possible criminal punishment resulting from this sec tion would be 
based on false statements made “knowingly and willfully.” 

Likewise, the argument that this section acts as a bill of attainder 
was summarily dismissed. Such a constitutional prohibition applies 
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only to past activities for which punishment is being invoked. The 
provision involved here refers only to future conduct. Persons affected 
by the statute are free to resume their positions as union leaders if 
they renounce allegiances which constituted a bar to signing the 
affidavit in the past. 

Finally 9 held the court, this section is valid since it does not pre sent 


a religious test nor does the Constitution prevent the requirement of 
oaths affirming the minimal loyalty to the Government 
Concur ng o} 


Justices Frankfurter and Jackson in separate concurring opinions 
agreed with the majority opinion in upholding section 9 (h) to the 
extent that membership in or affiliation with the Communist Party 
by a union officer should be a basis for withholding facilities of the 
NLRB to the union. 

Disagreement was expressed, however, in respect to that portion of 
the section referring to other beliefs which may not be held on penalty 
of ineligibility to hold union office. In their opinion this went too far 
into inquiry affecting personal beliefs. Justice Jackson would require 
that an overt act be shown in connection with a particular prohibited 
belief before such belief could be a basis for the application of this 
section. 

Dissenting opinion 


Justice Black, in a dissenting opinion, stated that section 9 (h 
should be held unconstitutional as discouraging the lawful exercise of 
political freedoms protected by the first amendment. The power of 
Congress to regulate interstate commerce does not, he insisted, restrict 
the right to think. 

Test oaths have traditionally been used as an instrument for 
inflicting penalties and disabilities on obnoxious minorities. The 
oath required in this section would be the entering wedge for further 
restrictions on political affiliations. 

Guilt is personal and should not be imposed because of association 
with persons or organizations. In the view of the Justice, when overt 
acts in violation of valid laws are committed these should be punished 
but there should be no proscription or penalizing of political belief, 
speech, press, assembly, or party affiliation.** 





228 See also Osman, et al. vy. Douds (1950) 339 U. S. 846; National Maritime Union of America v. Herzog 
(1948) 78 F. Supp. 146, aff’d in part, 334 U. 8. 854; N. L. R. B. v. Highland Park Mfg. Co. (1951) 341 U.3 
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